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INTRODUCTION 


The  immediate  object  of  the  publication  of  the  present 
volume,  and  particularly  of  the  paper  which  gives  to  it 
its  distinctive  title,  is  to  contribute  something  towards 
the  restoration  of  that  sanity  of  thinking  and  legal  and 
historical  perspective  which  the  recent  so-called  World 
War  has  so  seriously  disturbed.  All  wars  tend,  in  propor¬ 
tion  to  their  duration,  extent  and  intensity,  to  unsettle 
existing  conditions  and  subvert  accepted  beliefs.  This  is 
one  of  the  necessary  results  of  that  intense  preoccupation 
with  immediate  exigencies  which  war  necessarily  entails. 

Heretofore  this  disturbing  influence  has  been  distinctly 
perceived  and  taken  into  account  in  estimating  the  effect 
of  war  on  previously  established  rules,  but  it  seems  to 
have  been  reserved  for  the  present  time  and  for  certain 
environments  to  accept  the  view  that  the  international 
law  of  the  future  is  to  be  found  in  the  infringement  of  its 
rules  committed  under  the  stress  of  war. 

It  is  an  ancient  legal  maxim  that  in  the  midst  of  arms 
the  laws  are  silent — inter  arma  leges  silent.  In  its  origin, 
this  was  a  maxim  not  of  international  law  but  of  munici¬ 
pal  law,  public  and  private.  It  simply  means  that,  under 
the  stress  of  a  contest  by  force,  when  men  are  struggling 
with  arms  in  their  hands  for  mastery,  violations  of  law 
are  bound  to  occur  because  the  means  of  securing  the 
observance  of  law  are  reduced  to  a  minimum.  When,  in 
the  early  days  of  the  civil  war  in  the  United  States,  the 
administration  was  charged  with  infringements  of  the 
Constitution,  an  elated  Senator  retorted  that  he  approved 
the  administration’s  acts  in  precise  proportion  to  their 
violation  of  that  fundamental  law.  But  it  was  not  sur- 
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mised  that  the  Constitution  had  perished,  nor  did  it  cease 
to  exercise  a  guiding  and  restraining  power.  We  do  not 
instinctively  look  for  the  exact  observance  of  law  between 
firing  lines,  where  the  benevolent  duty  to  live  and  let  live 
is  superseded  by  the  desperate  alternative  to  kill  or  be 
killed.  Nevertheless,  it  has  not  been  supposed  that,  be¬ 
cause  in  the  din  and  struggle  of  war  the  laws  might  for  a 
time  be  little  heard  and  respected,  the  law  as  it  previously 
stood  had  perished,  and  that  the  law  of  the  future  was  to 
be  found  in  what  was  most  recently  done  in  war,  no  mat¬ 
ter  how  flagrant  the  disregard  of  prior  conceptions  of 
right,  justice  and  humanity  might  be. 

Grotius  has  been  called  the  founder  of  international 
law.  In  a  sense  this  title  may  not  be  justified,  since  he 
had  his  precursors.  International  law,  or  the  law  of 
nations,  had  been  the  subject  of  treatises  before  his  day. 
But  the  immortal  pre-eminence  he  enjoys  is  due  to  the 
fact  that,  uniting  an  extraordinary  knowledge  of  the  past 
with  a  prophetic  vision  of  the  future,  he  raised  his  voice 
in  behalf  of  the  law  at  a  time  when  it  seemed  to  be  com¬ 
pletely  prostrate.  When  Grotius  published  his  celebrated 
treatise,  De  Jure  Belli  ac  Pacis,  the  Thirty  Years’  War 
was  in  the  full  tide  of  its  destructive  progress.  Massacre, 
pillage  and  famine  marked  its  course.  Neither  age  nor 
sex  was  spared,  and  there  was  a  consummate  exhibition 
of  the  practical  obliteration  of  the  distinction  between 
combatants  and  non-combatants.  Against  this  brutal 
infatuation  Grotius  protested.  The  distinction  between 
combatants  and  non-combatants  is  the  vital  principle  of 
the  modern  law  of  war. 

So  say  the  famous  General  Orders  No.  100,  of  April 
24,  1863,  for  the  government  of  its  armies  of  the  United 
States  in  the  field,  which  significantly  declare  that,  “as 
civilization  has  advanced  during  the  last  centuries,  so  has 
likewise  steadily  advanced,  especially  in  war  on  land,  the 
distinction  between  the  private  individual  belonging  to  a 
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hostile  country  and  the  hostile  country  itself,  with  its  men 
in  arms”;  and  that  “the  principle  has  been  more  and  more 
acknowledged  that  the  unarmed  citizen  is  to  be  spared  in 
person,  property,  and  honor  as  much  as  the  exigencies  of 
war  will  admit.”1 

The  preservation  of  this  distinction  was  the  very  object 
and  foundation  of  the  action  of  the  Washington  Confer¬ 
ence  on  the  Limitation  of  Armament  in  dealing  with  gas 
warfare  and  submarines.  In  the  committee  report  signed 
by  General  Pershing,  recommending  the  abolition  of 
chemical  warfare,  one  of  the  two  reasons  given  for  the 
recommendation  was  the  fact  that  the  use  of  poisonous 
gases  “is  fraught  with  the  gravest  danger  to  non-comba¬ 
tants  and  demoralizes  the  better  instincts  of  humanity.”2 

No  less  precise  is  the  report  made  to  the  conference  by 
the  General  Board  of  the  Navy.  This  report,  which  is 
signed  by  Admiral  Rodgers  as  chairman  of  the  board, 
adopted  as  its  major  premise  the  declaration  that  the  two 
principles  of  warfare,  “that  unnecessary  suffering  in  the 
destruction  of  combatants  should  be  avoided”  and  “that 
innocent  non-combatants  should  not  be  destroyed,”  had 
been  “accepted  by  the  civilized  world  for  more  than  one 
hundred  years”;  and,  in  view  of  the  jeopardy  to  which 
these  principles  were  exposed  by  the  use  of  various  kinds 
of  gases,  the  board  expressed  the  opinion  that  it  would  be 
“sound  policy  to  prohibit  gas  warfare  in  every  form  and 
against  every  objective.”3 

And  yet  there  are  those  who  tell  us  that,  as  the  result 
of  the  recent  war,  the  distinction  between  combatants  and 
non-combatants  has  perished ;  or  that,  if  it  has  not  wholly 

1  Instructions  for  the  Government  of  Armies  of  the  United  States  in 
the  Field,  General  Orders,  No.  100,  April  24,  1863,  War  of  the  Rebellion, 
Official  Records,  Series  3,  III  150. 

3  Conference  on  the  Limitation  of  Armament,  Washington,  November 
12,  1921,  February  6,  1922,  Proceedings,  p.  734. 

3  Report  of  the  General  Board  of  the  Navy,  presented  by  Rear 
Admiral  W.  L.  Rodgers,  Chairman:  Proceedings  of  the  Conference  on 
the  Limitation  of  Armament,  Washington,  1921-1922,  pp.  734-736. 
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disappeared,  it  must  be  considered  as  having  practically 
succumbed,  because  the  combatant  class  will  in  future  be 
held  to  include  not  only  those  who  bear  arms  but  all  who 
are  in  any  way  able  to  contribute  to  the  national  re¬ 
sources.  This  phase  of  thought  is  illustrated  by  a  recent 
publisher’s  circular,  which  recommends  a  book  on  the 
ground  that  it  teaches  that  various  conditions  which  de¬ 
veloped  in  the  course  of  the  Great  War  will  materially 
modify  the  law  of  war ;  that  one  of  the  first  that  will  be 
modified,  or  even  abolished,  is  that  which  distinguishes 
between  combatants  and  non-combatants”;  and  that,  in 
future  wars,  “the  only  non-combatants  will  be  those  who 
are  physically  unable  to  contribute  anything  to  the  na¬ 
tional  resources,”  this  being,  it  is  said,  “the  inevitable 
result  of  organizing  a  whole  nation  for  war.” 

The  supposed  novelty  of  organizing  a  whole  nation  for 
war  is  dealt  with  in  the  first  essay  of  the  present 
volume,  under  the  title  “International  Law  and  Some 
Current  Illusions.”  On  the  other  hand,  the  appalling 
forecast  that  in  future  wars  the  hard-won  but  long-estab¬ 
lished  distinction  between  combatants  and  non-comba¬ 
tants  will  be  virtually  abandoned,  has  already  been 
discredited  by  the  Washington  Conference,  so  far  as  the 
united  action  of  governments  in  time  of  peace  can  do  it ; 
and  in  this  respect  the  acts  of  the  Washington  Conference 
are  not  exceptional. 

It  may  safely  be  assumed  that,  even  among  those  who 
apprehend  that  the  distinction  between  combatants  and 
non-combatants  will  be  abandoned,  no  one  will  be  found 
to  deny  that  this  would,  for  the  very  reasons  by  which  the 
prediction  is  explained,  necessarily  signify  a  reversion  to 
conditions  abhorrent  to  every  man  who  cares  for  law,  or 
for  those  elementary  considerations  of  humanity  the  ob¬ 
servance  of  which  law  is  intended  to  assure.  Indeed,  so 
disastrous  would  the  consequences  of  the  concession  prove 
to  be,  that  its  hasty  sponsors  may  fairly  be  asked  to 
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reconsider  the  question  of  its  legitimacy.  It  is  hard  to 
believe  that  the  world  is  prepared  to  concede  that,  in  the 
“next  war,”  the  first  and  legitimate  measure  of  the  bel¬ 
ligerent  forces  will  be  to  bomb  or  otherwise  destroy 
producers  of  food-stuffs  and  other  contributory  classes 
heretofore  considered  as  non-combatant;  and  yet,  if  the 
distinction  between  combatants  and  non-combatants  has 
ceased  to  exist,  such  a  measure  would  be  legally  justified 
and  strategically  correct.  Napoleon  said  that  armies 
move  on  their  bellies.  No  one  contributes  more  to  this 
essential  military  gesture  than  the  grower  of  grain;  no 
one  contributes  more  essentially  to  the  national  resources. 
This  is  true  today  and  always  has  been  true.  As  men 
must  live  in  order  to  fight,  their  physical  sustentation  is 
obviously  a  primary  military  necessity ;  and,  if  the  supply 
of  food  is  a  combatant  activity,  evidently  the  most  dan¬ 
gerous  fighter  is  the  tiller  of  the  soil.  It  is,  however, 
gratifying  to  reflect  upon  the  fact  that  there  is  not  a 
single  government  today  that  is  either  accepting  or  sup¬ 
porting  such  a  theory.  There  is,  I  venture  to  say,  no 
government  that  would  feel  that  it  could  espouse  such  a 
conception  and  face  the  general  condemnation  that  would 
follow.  Why,  then,  should  those  who  profess  to  speak 
for  international  law  foreshadow  the  surrender  of  the 
world  to  a  contrary  view?  None  render  a  higher  or  more 
solemn  service  than  do  those  who  point  out  infractions 
of  the  established  law  and  warn  their  fellow-men  of  the 
consequences  of  its  impairment. 

While  the  abolition  of  the  distinction  between  comba¬ 
tants  and  non-combatants,  whether  by  its  outright  aban¬ 
donment  or  by  the  indefinite  expansion  of  the  combatant 
category,  would  stalk  the  way  to  indiscriminate  destruc¬ 
tion  of  life  and  property,  the  question  also  has  a  vital 
relation  to  the  conduct  of  commerce  in  time  of  war,  espe¬ 
cially  as  affecting  the  rights  of  neutrals.  During  and  after 
the  recent  war  there  were  many  utterances  betokening 
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the  belief  that  the  world  had  entered  into  a  new  realm  of 
fact  as  well  as  of  imagination.  Among  these  was  the 
statement  that  there  would  be  no  more  neutrals.  This 
forecast  may  fairly  be  said  to  have  perished  with  its  utter¬ 
ance.  But,  even  had  it  been  verified,  the  question  of 
commercial  rights  in  time  of  war  would  hardly  have  dis¬ 
appeared  unless  the  nations  of  the  world  had  forborne, 
or  agreed  to  forbear,  to  trade  with  countries  at  war.  At 
the  present  moment  there  is  no  evidence  that  such  a  con¬ 
dition  of  things  is  likely  to  arise;  and  meanwhile  the 
question  of  contraband  of  war,  which  forms  the  subject 
of  our  second  chapter,  will  continue  to  be  of  capital  im¬ 
portance,  not  only  as  affecting  commerce,  but  as  affecting 
the  possibility  or  probability  of  the  extension  of  wars  tc 
nations  not  originally  involved  in  them. 

The  paper  on  international  arbitration  contains  the 
substance  of  an  address  made  ten  years  ago ;  but  the  ad¬ 
dress  had  not  lost  any  of  its  relevancy  by  reason  of  the 
lapse  of  time.  Conceivably,  the  conditions  which  it  por¬ 
trayed  are  even  more  serious  today  than  they  were  for¬ 
merly.  John  Stuart  Mill  was  wont  to  insist  that  there 
could  be  no  difference  between  theory  and  practice,  and 
that,  if  they  diverged,  either  the  theory  or  the  practice 
must  be  unsound.  But,  judging  by  what  is  said  and  what 
is  done  in  respect  of  international  arbitration,  we  perhaps 
might  be  justified  in  thinking  either  that  Mill’s  rule  has 
few  followers,  or  that  international  arbitration  forms  an 
exception  to  it.  Although  there  are  few  who  oppose 
international  arbitration  in  theory,  yet  the  scope  of  its 
operation  has  by  no  means  been  so  much  enlarged  during 
the  past  twenty  years  as  is  popularly  imagined.  When 
I  stated,  in  1914,  that,  so  far  as  concerned  the  United 
States,  the  practice  of  arbitration  was  not  then  so  far 
advanced  as  it  was  a  hundred  and  twenty-four  years 
before,  I  gave  precise  proof  of  the  correctness  of  the  state¬ 
ment.  This  condition  has  not  changed. 
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With  a  view  to  promote  the  judicial  settlement  of  inter¬ 
national  disputes,  there  has  lately  been  established  the 
Permanent  Court  of  International  Justice,  whose  seat, 
like  that  of  the  Permanent  Court  of  Arbitration,  is  at  The 
Hague.  The  Permanent  Court  of  International  Justice 
has  been  opened  to  all  nations,  but  they  are  not  all  parties 
to  it  and  contributors  to  its  support.  Among  those  that 
have  not  adhered  is  the  United  States.  President  Harding 
and  President  Coolidge  have  recommended  our  adhesion. 
The  eventual  action  of  the  government  hangs  in  suspense. 
The  subject  is  one  of  general  interest,  without  regard  to 
the  attitude  of  any  particular  government;  and,  with  a 
view  to  the  information  of  the  public,  a  chapter  on  the 
constitution  of  the  Court  and  the  work  it  has  done  has 
been  included  in  the  present  volume.  The  informative 
value  of  this  chapter  is  greatly  enhanced  by  the  printing 
with  it  of  the  Court’s  organic  Statute,  together  with  the 
Rules  of  Procedure. 

In  the  Winter  of  1922-1923  an  International  Confer¬ 
ence  was  held  at  The  Hague  for  the  purpose  of  making 
rules  to  regulate  the  uses  of  aircraft  and  of  radio  in  time 
of  war.  In  this  conference  six  governments  were  repre¬ 
sented:  namely,  the  United  States  of  America,  the  British 
Empire,  France,  Italy,  Japan  and  the  Netherlands.  The 
conference  consisted  of  a  commission  of  jurists  composed 
of  civilian  delegates  of  each  of  the  designated  govern¬ 
ments,  and  a  number  of  military  and  naval  experts. 

The  various  branches  worked  together  in  harmony  and 
with  singleness  of  purpose;  but  it  is  only  proper  to  state 
that,  if  the  civilians  had  sought  to  act  upon  the  supposi¬ 
tion  that  the  distinction  between  combatants  and  non- 
combatants  no  longer  existed,  they  would  immediately 
have  found  themselves  at  hopeless  variance  with  their 
military  and  naval  advisers.  No  voice  came  from  any 
quarter  in  favor  of  the  use  of  aircraft  for  purposes  of 
indiscriminate  destruction.  On  the  contrary,  the  entire 
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work  of  the  conference  proceeded  upon  the  unchallenged 
assumption  that  the  distinction  between  combatants  and 
non-combatants  continued  to  exist,  in  full  force  and  un¬ 
impaired;  and,  as  is  shown  in  our  chapter  on  the  subject, 
with  which  the  full  English  text  of  the  Commission  s 
reasoned  report  is  printed  and  made  accessible,  the  rules 
that  were  adopted  were  specifically  designed  to  assure  the 
observance  of  that  distinction. 

While  I  have  placed  constant  stress  on  this  particular 
point  because  it  is  fundamental,  I  feel  obliged  to  say  that 
there  are  also  other  well-defined  and  heretofore  unques¬ 
tioned  rules  which  the  present  propensity  to  drift  in  the 
uncharted  eddies  of  current  speculation  tends  to  put  in 
jeopardy.  There  is  need  all  along  the  line  of  a  recurrence 
to  fundamental  principles;  and,  when  I  speak  of  recurring 
to  principles,  I  include  the  task  of  endeavoring  to  compre¬ 
hend  both  the  reasons  on  which  they  rest  and  the  great 
facts  of  human  experience  from  which  they  are  derived. 
To  a  certain  extent,  a  vague  notion  appears  to  prevail 
that  the  measure  and  test  of  law  is  to  be  found  in  the 
shifting  sands  of  philosophical  fancies  which  are  subject 
to  the  inroads  of  each  recurring  tide.  The  law  undoubt¬ 
edly  contains  an  element  of  speculation,  but,  as  has  been 
profoundly  observed,  the  great  source  of  law  is  human 
experience.4  Law  is  supposed  to  incorporate,  not  the  exag¬ 
gerated  or  disproportionate  impressions  freshly  created 
by  isolated  events,  but  the  mature,  condensed  expression 
of  the  cumulative  results  of  long  observation  of  human 
activities  and  needs.  As  an  element  in  legal  discussion, 
philosophy,  when  it  parts  company  with  this  source  of 
wisdom,  is  only  too  prone  to  be  but  the  expression  of 
moods  that  reflect  the  turbulence  or  the  tranquillity  of  the 
time.  The  attempt  to  substitute  for  a  rule  the  supposed 
reason  of  the  rule  should  also  be  sparingly  indulged. 

‘Holmes,  The  Common  Law,  p.  1.  See,  also,  Cardozo,  The  Nature 
of  the  Judicial  Process,  p.  32. 


Introduction  xv 

Thus,  when  writers,  for  example,  in  discussing  jurisdiction 
over  the  marginal  sea,  speak  of  the  “cannon-shot  rule” 
instead  of  the  “marine  league,”  one  cannot  avoid  an  un¬ 
comfortable  feeling  that  the  substitution  of  the  reason 
of  the  rule  for  the  rule  itself  would  unloose  the  world  from 
its  moorings,  and  substitute  confusion  and  conflict  for 
certainty. 

The  essay  entitled  “Law  and  Organization,”  like  that 
on  international  arbitration,  incorporates  the  substance 
of  an  address  made  ten  years  ago;  but,  while  I  have  found 
nothing  in  the  address  to  change,  I  have  added  explana¬ 
tions  for  the  purpose  of  elucidating  certain  phases  the 
definite  discussion  of  which  the  circumstance  and  limita¬ 
tions  of  the  original  occasion  rendered  impossible.  It 
may  be  superfluous  to  remark  that  the  subject  of  organ¬ 
izing  the  world  for  the  purpose  of  making  and  enforcing 
law  is  as  difficult  and  perplexing  as  it  is  ambitious.  Being 
highly  speculative,  it  readily  lends  itself  to  the  formula¬ 
tion  of  proposals.  Without  essaying  to  add  to  the  number 
of  those  already  in  circulation,  I  have  ventured  to  present 
some  of  the  problems  the  existence  or  seriousness  of  which 
is  often  overlooked. 

The  address  entitled  “The  Passion  for  Uniformity”  is 
republished  in  the  present  volume  not  only  because  it 
discusses  certain  phases  of  international  law,  but  also  be¬ 
cause  it  strongly  emphasized,  ten  years  ago,  the  impor¬ 
tance  of  adopting  measures  to  remedy  the  chaotic  legal 
conditions  which  even  then  notoriously  existed  in  the 
United  States.  The  confusion  continued  rapidly  to  grow ; 
and  the  increasing  dissatisfaction  with  it  eventually  led 
to  the  organization  at  Washington,  on  February  23,  1923, 
of  the  American  Law  Institute,  whose  objects,  as  stated 
in  the  by-laws,  are  “to  promote  the  clarification  and  sim¬ 
plification  of  the  law  and  its  better  adaptation  to  social 
needs,  to  secure  the  better  administration  of  justice,  and 
to  encourage  and  carry  on  scholarly  and  scientific  legal 
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work.”  By  a  gift  of  the  Carnegie  Corporation,  the  Insti¬ 
tute,  whose  main  task  is  usually  described  as  that  of  “the 
restatement  of  the  law,”  is  assured  of  an  income  of 
$110,000  a  year  for  nearly  ten  years.  The  work  of  the 
Institute  has  already  begun,  with  the  cooperation  of  men 
of  recognized  competency.  So  far,  the  reportorial  work 
in  each  of  the  various  subjects  has  been  largely  entrusted 
to  representatives  of  the  law  schools  of  the  country. 

As  a  step  towards  the  practical  application  of  the  reflec¬ 
tions,  set  forth  in  “The  Passion  for  Uniformity,”  on  the 
relation  of  scientific  studies  to  the  development  and  sim¬ 
plification  of  the  law,  I  presented  to  the  authorities  of 
Columbia  University,  in  New  York,  under  date  of  Decem¬ 
ber  3,  1915,  a  confidential  memorandum,  which  I  had 
privately  printed,  entitled  “Research  Courses  in  Com¬ 
parative  Law.”  I  confess  that  I  have  never  been  in  love 
with  the  phrase  “comparative  law,”  and  the  thought  I 
had  in  mind  would  in  reality  have  been  more  fully  ex¬ 
pressed  by  the  word  “jurisprudence.”  But,  in  view  of 
the  recent  general  use  of  the  phrase  “comparative  law,” 
and  of  the  existence  of  the  inclination,  which  more  or  less 
prevails  in  the  United  States,  to  suspect  that  the  word 
“jurisprudence”  tends  specially  to  raise  the  hopes  of 
those  who  would  expound  vague  and  ephemeral  phi¬ 
losophies  at  the  expense  of  exact  reasoning  and  legal 
erudition,  I  decided  to  sacrifice  euphonious  or  linguistic 
susceptibilities  on  the  altar  of  public  utility. 

The  memorandum  afterwards  ceased  to  be  confidential 
through  the  publication  of  the  substance  of  it,  with  ex¬ 
pressions  of  hearty  concurrence,  by  Mr.  Harlan  F.  Stone, 
then  dean  of  the  School  of  Law  of  Columbia  University, 
in  his  annual  report  of  June  30,  1916.  The  proposals 
which  the  memorandum  contained  have  never  been  fully 
carried  out;  but  the  fact  that  the  recent  trend  in  legal 
studies  and  in  efforts  to  improve  the  law  has  generally 
been  in  the  direction  which  the  proposals  indicated,  would 
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seem  to  show  that  they  were  not  devoid  of  merit.  At 
Columbia  University,  where  it  was  hoped  that  the  plan 
might  at  length  become  completely  operative,  great  prog¬ 
ress  has  recently  been  made,  under  the  auspices  of  a  Law 
Faculty  Advisory  Committee,  of  which  Mr.  Frederick  C. 
Hicks,  Law  Librarian,  is  chairman,  in  building  up  the  law 
library  as  a  research  library  for  legal  scholars  as  well  as  a 
working  library  for  students.  Moreover,  the  trustees  of 
the  University,  on  May  7,  1923,  decided  to  establish  the 
degree  of  Doctor  Juris,  or  Doctor  of  Law,  for  the  com¬ 
pletion  of  studies  and  researches  of  the  same  general 
character  as  those  required  of  candidates  for  the  degree 
of  Doctor  of  Philosophy.  It  has  been  announced  that 
the  candidate  for  the  doctorate  in  law  must,  in  addition 
to  having  obtained  a  first  degree  in  law,  be  in  residence 
for  one  academic  year  or  its  equivalent ;  must  pursue  such 
work  as  the  Faculty  prescribes,  including  study  in  “his¬ 
tory,  economics,  government,  in  public  law,  legal  history, 
or  comparative  jurisprudence,”  and  must  produce  a 
printed  dissertation  demonstrating  his  capacity  for  legal 
research  and  the  ability  to  present  the  results  in  satis¬ 
factory  form.  He  must,  also,  before  or  after  submitting 
his  dissertation,  pass  a  general  oral  examination  on  the 
subjects  of  his  study  and  investigation. 

In  the  hope  that  the  proposals  of  1915  may  yet  find  full 
fruition,  I  have  ventured  to  reproduce  them,  with  such 
additional  observations  as  the  lapse  of  time  has  rendered 
necessary,  under  the  title  “Suggestions  for  a  School  of 
Jurisprudence.” 

The  volume  seems  to  be  fitly  concluded  with  the  essay 
entitled  “Relativity.”  This  essay  was  prepared  after  the 
others  had  been  sent  to  the  printer,  and  without  any 
expectation  that  it  would  be  published  with  them.  Never¬ 
theless,  after  it  was  completed,  a  survey  of  its  contents 
served  to  show  that  it  was  intimately  related  to  the  earlier 
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discourses;  that  the  currents  of  thought  by  which  they 
were  pervaded  had  to  a  certain  extent  converged  and 
mingled  in  it;  and  that,  as  a  result,  it  constituted,  in  a 
substantial  sense,  a  useful  supplement  to  the  previous 
papers  and  an  interpretation  of  the  philosophy  with 
which  they  were  permeated.  It  was  therefore  included 
in  the  present  collection. 

I  desire  to  make  my  acknowledgments  to  my  friends 
Edwin  M.  Borchard,  Joseph  P.  Chamberlain,  and  Julius 
Goebel,  Jr.,  for  aid  on  various  occasions.  To  Dr.  Goebel, 
however,  I  am  specially  indebted  for  help  in  gathering 
and  sifting  the  statistics  of  earlier  wars,  the  brief  sum¬ 
maries,  as  they  appear  in  the  text,  indicating  little  of  the 
labor  and  care  bestowed  upon  the  examination  and  com¬ 
parison  of  the  authorities. 
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INTERNATIONAL  LAW  AND  SOME  CURRENT 

ILLUSIONS1 

In  the  Autumn  of  1914,  three  months  after  the  war  in 
Europe  burst  upon  a  startled  and  incredulous  world,  I 
ventured,  in  fulfilment  of  an  engagement  of  long  stand¬ 
ing,  to  make  a  public  address  on  certain  phases  of  inter¬ 
national  law,  including  the  arbitration  of  international 
disputes.  It  soon  transpired,  however,  that  the  times 
were  not  propitious  for  the  discussion  of  such  common¬ 
place  topics.  Before  I  spoke,  a  leading  citizen  asked  me 
whether  I  intended  to  announce  a  plan  by  which  the  war 
would  immediately  be  brought  to  an  end  and  peace  be 
effectively  and  permanently  assured.  Far  be  it  from  me 
to  suggest  that  such  an  inquiry  was  beyond  the  preroga¬ 
tives  of  a  leading  citizen.  When  that  great  pioneer  and 
empire-builder,  the  late  James  J.  Hill,  was  asked  by  a 
representative  of  the  press,  soon  after  the  war  began,  how 
long  it  would  last,  he  is  reported  to  have  replied,  “Young 
man,  you  can  ask  more  fool  questions  in  five  minutes  than 
I  can  answer  in  six  months.  The  war  will  end  when  some¬ 
body  gets  licked.”  Evidently  Mr.  Hill  did  not  regard  his 
interlocutor  as  a  leading  citizen,  or  he  would  hardly  have 
answered  so  brusquely.  At  any  rate,  I  responded  in  dif¬ 
ferent  terms.  But  I  feel  obliged  to  confess  that  when,  in 
all  humility,  I  admitted  that  I  had  not  brought  with  me 
any  plan  for  the  world’s  quick  transformation,  my  inter¬ 
locutor  at  once  lost  interest  in  me. 

1  This  essay  incorporates,  with  material  amplification  and  revision,  an 
address  made  at  the  closing  session  of  the  Annual  Convocation  of  the 
University  of  the  State  of  New  York,  at  Albany,  October  19,  1923. 
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On  the  present  occasion  I  hope  for  better  fortune.  The 
war  having  ended  in  the  ordinary,  human  way,  by  the 
defeat  of  one  of  the  parties,  I  count  upon  a  patient  hear¬ 
ing,  even  though  I  sound  nojjrandiose  strain  from  the 
nebular  regions  nor  essay  to  propound  a  prompt  panacea 
for  the  world’s  ills.  Recently,  on  a  railway  journey,  the 
recollections  of  childhood  were  revived  by  the  flare,  from 
signboards  and  housetops,  of  the  undaunted  commenda¬ 
tions  of  certain  curatives  with  which,  by  advertisement 
rather  than  by  trial,  I  had  for  many  years  been  familiar, 
and  I  could  not  help  reflecting  upon  the  fascination  which 
facile  promises  of  benefit  exercise  over  men’s  hopes  and 
fears.  Addison  tells  us  in  his  time  of  a  mountebank  who 
cheated  the  country  people  by  selling  them  pills  which 
were  said  to  be  good  for  the  earthquake.  But  this  was,  it 
must  be  allowed,  a  rude  and  primitive  age :  for,  although 
it  steeped  itself  in  the  ancient  classics;  waxed  strong  on 
Dante,  Luther  and  Milton,  on  Shakespeare  and  Moliere, 
on  Suarez  and  Bodin;  itself  produced  masterpieces  in 
poetry  and  in  prose,  and  discovered  the  Law  of  Gravita¬ 
tion,  it  knew  not  those  speed-increasing  mechanical  de¬ 
vices  which  have  in  modern  times  convinced  a  nervous, 
vibrant  world  of  its  incontestable  preeminence  in  spiritual 
elevation,  in  wisdom  and  reflection,  and  in  serene  self- 
control.  In  our  own  later,  more  moral,  more  scientific 
day,  when  the  popular  production  and  consumption  even 
of  peace  plans  is  artificially  stimulated,  we  have  a  remedy, 
presumptively  most  efficacious,  advertised  as  “The  Pill 
that  won  the  War.”  Such  things  no  doubt  respond  to 
the  universal  longing  for  health  and  happiness,  and  as 
they  have  their  counterparts  throughout  the  medley  of 
human  activities,  I  would  not  dismiss  them  too  lightly. 
Nevertheless,  no  matter  in  what  sphere  they  may  be 
found,  whether  in  the  national  or  the  international,  I  am 
compelled  to  deprecate  them  in  so  far  as  their  illusory 
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solace  tends  to  deaden  the  sense  of  present  responsibility, 
and,  by  creating  false  conceptions,  to  divert  attention 
from  the  simple,  elementary  truths  the  felt  recognition 
of  which  is  essential  not  only  to  future  progress  but  to 
the  preservation  of  what  has  been  gained  heretofore. 

I  have  said  that  the  war  in  Europe  in  1914  burst  upon 
a  startled  and  incredulous  world;  and,  if  I  add  that  this 
was  not  a  strange  phenomenon,  I  merely  mean  that  the 
world  then  acted  as  it  had  always  done  before.  Only  by 
way  of  illustration,  I  may  mention  the  incident,  other¬ 
wise  wholly  unimportant,  that  when,  at  the  end  of  May 
1914,  two  months  before  the  war  began,  I  ventured,  in 
my  very  limited  sphere,  publicly  to  set  forth  the  existence 
of  certain  general  conditions  unfavorable  to  the  preser¬ 
vation  of  peace,  the  knowing  dispensers  of  soothing 
auguries  shrewdly  intimated  that  I  was  a  “pessimist.” 
The  world  is  always  reluctant  to  accept  disagreeable 
realities,  but,  when  bewildered  by  their  apparition,  it 
hastily  proceeds  to  exemplify  the  truth  of  the  proverb 
that  “extremes  meet,”  by  demonstrating  that  even  the 
most  opposite  misconceptions  may  have  a'common  spring 
in  the  want  or  perversion  of  knowledge.  So  it  was  in 
1914.  A  hundred  years  having  elapsed  since  the  last  of 
the  great  struggles  that  had  encompassed  the  globe,  the 
public,  grown  unfamiliar  with  their  history,  could  no 
longer  visualize  them.  The  prevalent  impressions  of  war 
were  formed  upon  the  later  and  more  or  less  contemporary 
conflicts,  which,  though  often  severe,  were  comparatively 
local.  It  is,  therefore,  not  strange  that,  although  Italy, 
Spain,  the  Netherlands,  the  Scandinavian  powers  and 
Turkey,  the  independent  states  of  America,  and  the  inde¬ 
pendent  countries  of  the  Far  East,  except  Japan,  were 
not  among  the  belligerents,  the  new  war  was  immediately 
hailed  not  only  as  the  greatest,  both  relatively  and  posi¬ 
tively,  of  all  wars,  but  as  being  in  an  altogether  unpre¬ 
cedented  sense  a  “world  war.”  This  soon  became  a  fixed 
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habit  of  thought.  But  it  was  only  a  detail.  Incredulity, 
rudely  shocked,  turned  to  credulity,  and,  the  lessons  of 
previous  wars  being  generally  unknown,  all  kinds  of  hasty 
suppositions,  scudding,  like  the  spoondrift,  across  the 
tempestuous  seas,  found  eager  and  gulping  recipients. 
Nor  did  propaganda,  observing  the  symptoms,  fail  to  con¬ 
tribute  to  the  information,  and,  in  its  more  amiable  inter¬ 
vals,  even  to  the  entertainment  of  the  public.  In  a  state 
of  mind  which  assures  error  against  detection  and  false¬ 
hood  against  exposure,  no  report  is  too  improbable,  no 
theory  too  extravagant,  no  hypothesis  too  unreal  for 
belief. 

While,  as  the  history  of  wars  has  shown,  this  psycho- 
pathological  condition  by  no  means  readily  disappears, 
the  uncritical  suppositions  to  which  it  gives  rise,  welded 
by  constant  repetition  into  the  texture  of  current  thought, 
strongly  tend  to  persist.  Of  such  suppositions,  because 
their  mischievous  tendency  is  the  greatest,  I  will  mention 
only  two.  One  is  that  existing  conditions  are  wholly  new  ; 
that  even  human  motives,  human  interests  and  human 
ambitions  have  radically  changed;  and  that,  the  world 
having  broken  with  its  past,  the  rules  and  remedies  pain¬ 
fully  wrought  out  by  centuries  of  experiment  have  be¬ 
come  altogether  inadequate  and  indeed  obsolete.  The 
second  is  that  rules  are  made  only  to  be  broken,  and  that, 
as  they  will  not  be  observed,  it  is  scarcely  worth  while  to 
make  them  at  all.  By  the  combined  operation  of  these 
two  conceptions,  one  destructive  and  the  other  despon¬ 
dent,  a  general  disrespect  for  law,  and  especially  for  inter¬ 
national  law,  is  created,  and,  as  they  thus  constitute  an 
evident  menace  to  the  future,  I  propose  to  examine  them. 

Prior  to  the  recent  great  conflict,  whose  magnitude  and 
momentous  importance  render  exaggeration  superfluous, 
the  development  of  the  laws  of  war,  running  through  a 
number  of  centuries,  had  been  in  the  direction  of  estab- 
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lishing  and  extending  the  following  fundamental  prin¬ 
ciples  : 

1.  The  observance  of  the  distinction  between  comba¬ 
tants  and  non-combatants  and  the  protection  of  non- 
combatants  against  injuries  not  incidental  to  military 
operations  against  combatants. 

2.  The  protection  of  property  not  militarily  used  or  in 
immediate  likelihood  of  being  so  used  against  destruc¬ 
tion,  not,  as  writers  sometimes  seem  to  fancy,  because  of 
humane  regard  for  insensate  things,  but  because  of  the 
belief  that,  in  the  interest  of  humanity,  war-stricken 
peoples  should  not  be  reduced  to  a  condition  of  barbarism 
or  savagery,  but  should,  on  the  contrary,  be  enabled  to 
resume  the  normal  processes  of  peaceful  life  as  soon  as 
possible. 

3.  The  abolition,  for  similar  reasons,  of  the  confiscation 
of  private  property,  except  so  far  as  for  special  reasons 
it  is  still  permitted  at  sea. 

4.  The  definite  assurance  to  states,  not  parties  to  the 
conflict,  of  the  right  to  continue  their  commerce  with  one 
another,  and,  subject  to  prescribed  limitations,  also  with 
the  warring  powers. 

During  and  since  the  recent  war  all  these  principles, 
painfully  achieved  through  centuries  of  conflict,  have  to 
a  great  extent  been  questioned.  This  has  been  done  on 
the  supposition  that  the  recent  war,  in  its  drafts  on  the 
population,  the  resources  and  the  activities  of  the  coun¬ 
tries  involved,  was  unlike  any  previous  war ;  that,  in  con¬ 
tributing  to  the  conduct  of  the  war,  all  work,  in  a  sense 
unknown  before,  became  war  work  and  all  the  inhabi¬ 
tants  war  workers,  the  unarmed  population  no  less  than 
the  military  forces;  that  the  distinction  between  comba¬ 
tants  and  non-combatants  consequently  lost  its  meaning 
and  ceased  to  be  ascertainable;  and  that,  as  the  recent 
war  is  to  be  taken  as  the  type  of  future  wars,  the  distinc- 
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tion  between  combatants  and  non-combatants  and  the 
rules  deduced  from  it,  having  lost  their  validity,  can  no 
longer  be  respected. 

I  do  not  hesitate  to  declare  this  supposition,  both  in  its 
assumptions  of  fact  and  of  principle  and  in  its  implica¬ 
tions,  to  be  as  illusory  as  it  is  dangerous. 

I  pronounce  it  dangerous,  because  the  distinction  be¬ 
tween  combatants  and  non-combatants  is  the  foundation 
and  the  vital  source  of  those  limitations  on  the  destruc¬ 
tion  of  life  and  property  with  which  our  boasted  civiliza¬ 
tion  is  synonymous.  I  pronounce  it  illusory,  because  it 
proceeds  from  a  misconception  not  only  of  the  nature  and 
extent  of  previous  wars  but  also  of  the  grounds  on  which 
the  unarmed  population  was  classed  as  non-combatant 
and  protected. 

According  to  the  ancient  conception  of  war,  all  the  in¬ 
habitants  of  the  states  at  war,  including  women  and  chil¬ 
dren,  were  regarded,  collectively  and  individually,  as 
actual  enemies,  in  the  sense  that  they  might  all  be  legiti¬ 
mately  slaughtered  and  their  property  captured  and  con¬ 
fiscated  or  destroyed.  Thus,  the  Hebrews  were,  according 
to  the  veracious  Record,  commanded  to  slay  the  women 
and  children  of  Heshbon,  of  Canaan,  and  of  other  nations 
whose  lands  they  were  commissioned  to  take,2  and  the 
Psalmist  could  exultingly  sing:  “Blessed  shall  he  be  that 
taketh  and  dasheth  thy  little  ones  against  the  stones.”3 
The  Thracians,  the  Macedonians,  and  the  Romans  in 
numerous  instances  put  women  and  children  to  the  sword 
without  discrimination,  and  it  is  affirmed  that  the  princes 
who  commanded  such  things  “were  never  esteemed  to  be 
of  a  cruel  nature.”  “Whence  it  appears,”  remarks  Grotius, 
how  “inhumanity  was  turned  into  custom,”  so  that  it 
was  “no  wonder  if  old  men  were  also  killed.”4 

3  Deuteronomy,  I.  34;  XX  160. 

3  Psalm  CXXXVII  9. 

‘Grotius,  De  Jure  Belli  ac  Pads,  Bk.  Ill,  Chap.  IV,  Par.  9. 
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While  citing  the  ancient  authorities  as  to  what  was 
"lawful”  in  war,  Grotius  pointed  out  that  the  Latin  word 
licere,  signifying  to  be  lawful,  was  capable  of  a  double 
meaning ;  that  it  might  be  understood  merely  in  the  sense 
of  an  act  that  was  not  punishable;  that  an  act  might  in 
this  sense  be  lawful,  and  yet  might  be  inexpedient,  or 
inconsistent  with  the  rules  of  piety  or  morality,  so  that 
he  who  refrained  from  doing  it  was  to  be  commended.s 
Hence,  he  maintained  that,  even  in  a  just  war,  there  were 
acts  which  were  unjust  in  themselves  and  were  to  be  con¬ 
sidered  as  proscribed;  and,  upon  the  authority  of  many 
passages  of  Scripture,  and  the  testimony  of  jurists,  phi¬ 
losophers,  historians,  moralists  and  warriors,  he  particu¬ 
larly  enjoined  the  observance  of  the  limitations  of  the 
right  to  kill,  and  the  abstention  from  anything  that  might 
result  in  "the  destruction  of  innocents,  unless  for  some 
extraordinary  reasons,  and  for  the  safety  of  many.”  Quot¬ 
ing,  then,  the  censure  of  Livy  on  those  whose  "savage 
cruelty  and  rage  reached  even  to  harmless  infants,” 
Grotius  declares  that,  as  children  are  to  be  spared,  so 
also  are  women,  “unless  they  have  committed  some  crime 
which  deserves  a  particular  punishment,  or  have  usurped 
the  offices  of  men.”  The  same  thing,  he  affirmed,  “may 
be  generally  said  of  all  men,  whose  manner  of  life  is 
wholly  averse  to  arms.”  Again  quoting  Livy  to  the  effect 
that  “by  the  laws  of  war,  only  those  that  are  in  arms,  and 
do  resist,  are  to  be  killed,”  he  mentions,  among  those  who 
arc  particularly  spared,  old  men ;  scholars ;  husbandmen ; 
merchants,  comprehending  under  this  title  all  sorts  of 
mechanics  and  tradesmen;  captives,  and  those  who  in 
battle  demand  quarter  or  unconditionally  surrender.0 

In  the  course  of  years  the  ancient  and  savage  concep¬ 
tion  of  war,  against  which  Grotius  rang  out  his  epochal 

6 Ibid,.,  Bk.  Ill,  Chap.  IV  §  II,  Par.  1,  2;  §  XV,  Par.  1. 

“Grotius,  De  Jure  Belli  ac  Pads,  Bk.  Ill,  Chap.  XI,  on  “Moderation 
concerning  the  Right  of  Rilling  Men  in  a  Just  War.” 
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protest,  was  radically  modified,  but  not  because  nations 
and  their  rulers  then  dreamed  that  soldiers,  like  cha¬ 
meleons,  lived  on  light  and  air ;  that  armed  forces  fought 
and  continued  to  fight  without  replenishment  of  their 
ranks,  equipment  or  supplies;  and  that  the  productive 
activities,  financial,  industrial  and  commercial,  on  land 
and  sea,  of  the  unarmed  population,  male  and  female, 
adult  and  minor,  were  not  contributory  and  essential  to 
the  maintenance  of  armed  conflicts.  In  his  celebrated 
work  on  the  principles  of  war7  that  great  master  of  the 
history  as  well  as  of  the  conduct  of  war,  Marshal  Foch, 
profoundly  says:  “In  spite  of  all,  the  fundamental  truths 
which  govern  this  art  remain  immutable,  just  as  the  prin¬ 
ciples  of  mechanics  always  govern  architecture,  whether 
the  construction  is  of  wood,  of  stone,  of  iron,  or  of 
cement.”  Among  those  truths  the  first  is  the  effective 
and  harmonious  employment  of  all  the  national  resources, 
in  men,  materials  and  money.  It  has  always  been  so. 

With  the  great  increase  in  population  that  had  taken 
place  during  the  previous  hundred  years,  the  general  em¬ 
ployment  on  the  Continent  of  the  system  of  conscription, 
and  the  development  of  quicker  transportation,  it  was 
inevitable  that,  if  a  general  war  broke  out  in  Europe,  a 
larger  number  of  men  would  be  promptly  put  into  the 
field  than  ever  before.  The  inevitable  happened;  and  as 
the  knowledge  of  previous  wars  was  confined  to  very 
limited  circles,  some  of  which  had  little  occasion  to  use 
it,  the  exciting  total,  causing  complete  oblivion  of  the 
element  of  proportion,  naturally  created  the  popular  im¬ 
pression  that  national  resources,  in  men  and  materials, 
were  drawn  upon  as  never  before.  The  impression  was 
essentially  fallacious. 

There  never  was  a  time  when  in  great  conflicts  bel¬ 
ligerents  did  not  draw  upon  and  co-ordinate  their  vari¬ 
ous  resources,  such  as  they  were,  in  the  carrying  on  of 

7  Foch,  Des  principes  de  la  Guerre,  Paris,  1918,  Preface,  IX. 
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hostile  operations.  In  such  operations  it  is  obvious  that 
among  the  most  essential  elements  are  arms,  ammunition 
and  food— arms  and  ammunition  with  which  to  fight  and 
food  with  which  to  live;  and  it  will  hardly  be  contended 
that  these  elementary  requirements  are  more  essential 
today  than  they  were  a  century,  ten  centuries  or  twenty 
centuries  ago.  It  is  true  that  in  former  times  the  re¬ 
quirements  of  warfare  were  simpler  and  less  varied;  but 
so,  also,  were  the  industrial  arts,  including  agriculture, 
and  incomparably  less  productive.  And  yet  in  the 
eighteenth  century  as  well  as  in  the  nineteenth  there 
were  powers,  and  the  United  States  was  one  of  them,  that 
deemed  it  proper  by  special  treaty  stipulation  to  pledge 
protection  to  tillers  of  the  soil,  to  artisans  and  manu¬ 
facturers,  “and  in  general  to  all  others  whose  occupations 
are  for  the  common  subsistence  and  benefit  of  mankind,” 
and  the  payment  of  a  reasonable  price  for  anything  that 
should  be  taken  from  them  for  the  use  of  armed  forces. 

Equally  instructive  is  a  comparison  of  the  extent  and 
effect  of  the  drafts  made  by  the  recent  war  with  the 
extent  and  effect  of  the  drafts  made  by  previous  wars 
on  national  man-power  and  resources.  Taking,  for  the 
recent  war,  France  and  Germany,  as  two  of  the  powers 
that  suffered  most,  we  find  that  in  France  about  7,500,000 
men  were  mobilized.  Those  killed  in  action  or  dead  of 
wounds  numbered  1,028,000,  the  missing  299,000 — a 
total  of  1,327,000.  Of  wounded,  amounting  to  about 
3,000,000,  three-fourths  recovered.  The  total  loss  in 
man-power,  killed,  dead  from  wounds,  missing,  and  unfit 
for  work  is  estimated  at  2,260,000,  between  twenty-six 
and  thirty  per  cent  of  the  men  mobilized,  or  nearly  six 
per  cent  of  the  population.  In  Germany  11,000,000  men 
were  mobilized.  Those  killed  in  action  or  dead  of  wounds 
amounted  to  1,611,104,  the  missing  to  103,000 — a  total 
of  1,714,104.  The  wounded  numbered  4,064,000,  and, 
if  the  French  proportion  of  recoveries  be  taken,  the  total 
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loss  in  man-power  would  be  twenty-five  per  cent  of  the 
men  mobilized,  or  between  four  and  five  per  cent  of  the 
population.  No  account  is  here  taken  of  the  probably 
higher  ratio  of  deaths  among  the  non-combatant  popu¬ 
lation  of  Germany,  due  to  shortage  and  impoverishment 
of  food  during  or  since  the  war,  resulting  from  the  Allied 
war  measures. 

Turning  to  ancient  wars,  it  is  estimated  that,  in  the 
first  Persian  war,  a  fourth  of  the  male  citizen-population 
of  Athens  capable  of  bearing  arms,  and  more  than  a 
half  of  that  of  Sparta,  were  actually  engaged  in  hostili¬ 
ties;  that,  in  the  second  Persian  war,  although  the  num¬ 
ber  of  soldiers  was  greater,  substantially  the  same  pro¬ 
portions  prevailed;  but  that,  in  the  Peloponnesian  war, 
in  which  the  distinctive  Athenian  civilization  practically 
succumbed,  the  proportions  were  even  greater.  During 
the  wars  against  Hannibal,  thirty  per  cent  of  the  male 
citizen-population  of  Rome  capable  of  bearing  arms,  or 
more  than  ten  per  cent  of  the  total  population,  were  kept 
under  arms,  while  the  total  number  lost  exceeded  those 
proportions  of  the  population  as  it  stood  when  the 
struggle  began. 

When  the  Thirty  Years’  War,  which  gradually  em¬ 
broiled  the  continent  of  Europe,  opened  in  1618,  the  pop¬ 
ulation  of  the  old  German  Empire  was  between  16  and  17 
millions;  in  1648,  when  it  closed,  the  population  was 
about  4,000,000.  In  order  to  approach  this  appalling 
destruction  of  life  in  Germany  alone,  due  to  war  and  its 
attendant  devastation,  famine  and  pestilence,  we  must 
take  the  total  of  all  the  belligerents  in  the  recent  war, 
while  the  proportion  of  human  loss  is  not  five  per  cent 
but  seventy-five.  By  1648  the  population  of  the  Palati¬ 
nate  had  dwindled  from  500,000  to  48,000,  or  ninety  per 
cent.  The  economic  destruction  was  correspondent.  Occa¬ 
sionally  the  shock  was  quick.  In  Saxony  it  has  been 
reckoned  that  within  two  years  (1631^—1632)  934,000 
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perished.  In  Wiirttemberg,  between  1634  and  1641,  the 
shrinkage  was  more  than  eighty  per  cent.  In  Bavaria,  in 
1645,  as  the  result  of  repeated  hostile  incursions,  the  uni¬ 
versal  desolation  was  such  that,  according  to  a  contem¬ 
porary  letter,  even  large  landowners,  so  far  as  they  were 
spared,  could  not  find  bread,  but  were  reduced  to  live 
on  dogs  and  cats  and  other  victuals  then  considered 
unnatural. 

In  the  wars  of  the  Spanish  Succession  from  1700  to 
1713,  the  losses  of  the  belligerents,  among  whom  were 
Austria,  England,  France,  Holland  and  Spain,  were  enor¬ 
mous  in  their  totality  as  well  as  in  their  proportions.  The 
population  of  France  is  computed  to  have  fallen  from 
19,000,000  to  between  16,000,000  and  17,000,000,  or  nearly 
fourteen  per  cent.  Levasseur  speaks  of  the  war  and  the 
famine  which  it  engendered  as  having  ruined  the  kingdom 
and  decimated  the  inhabitants;  and  allowing,  as  he  says, 
for  the  possible  exaggerations  of  a  feeling  heart,  he  quotes 
the  celebrated  letter  of  Fenelon,  who  in  1709  admonished 
the  King  that  the  cultivation  of  the  fields  was  almost 
abandoned,  that  town  and  country  were  depopulated, 
that  trades  no  longer  supported  the  workers,  that  all  com¬ 
merce  was  destroyed,  that  France  as  a  whole  was  only  a 
great  hospital,  desolated  and  without  provisions,  and  that 
his  Majesty,  instead  of  taxing  for  the  war  what  little  the 
people  had  left,  should  give  them  alms  and  feed  them. 
These  conditions  were  approached  in  some  of  the  other 
countries,  although  willful  devastation  and  the  slaughter 
of  garrisons  were  not  practiced  as  in  the  Thirty  Years’ 
War. 

In  the  Seven  Years’  War  (1756-1763),  so  momentous 
in  its  worldwide  consequences,  the  general  drain  upon 
the  belligerents,  among  whom  figure  Austria,  England, 
France,  Prussia,  Portugal,  Russia  and  Spain,  was  less 
heavy;  but  Prussia  is  estimated  to  have  lost,  simply  in 
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killed  and  dead  of  wounds,  more  than  six  per  cent  of  her 
population. 

Into  the  varied  details  and  shifting  coalitions  of  the 
wars  growing  out  of  the  French  Revolution  (1792-1802) 
and  of  the  Napoleonic  wars  (1803-1815),  it  is  impractica¬ 
ble  now  to  enter;  but  a  study  of  their  impressive  totals 
and  proportions  of  destruction  of  life  and  property,  of 
expansion  of  debts  and  repudiation,  of  the  inflation  and 
collapse  of  currencies,  of  annihilated  commerce  and  in¬ 
dustry  and  of  economic  loss  and  disaster,  may  be  com¬ 
mended  to  those  who  have  not  reached  the  exalted  stage 
of  resenting  inquiry  and  spurning  instruction.  In  the 
brief  but  culminating  Russian  campaign,  in  1812,  in  spite 
of  the  previous  twenty  lugubrious  and  exhausting  years, 
more  than  a  million  men  confronted  one  another  in  battle. 
Of  these  more  than  a  half  perished.  It  is  said  that,  with 
the  coming  of  age  in  1813  of  the  young  men  born  during 
the  wars  growing  out  of  the  French  Revolution,  the  aver¬ 
age  height  of  the  men  of  France  began  to  show  a  notable 
decrease,  and  that  this  decrease  continued  through  the 
succeeding  period  of  nearly  twenty-five  years  in  which 
there  came  of  age  the  men  born  during  the  long  titanic 
struggle  whose  convulsive  end  indelibly  marks  the  year 
1815. 

Nor  was  the  recent  conflict  in  a  distinctive  and  novel 
sense  a  “world  war.”  The  effects  of  steam  and  electricity 
in  enabling  wars  to  be  extensively  carried  on  are  popu¬ 
larly  misconceived  and  overestimated.  The  inferior 
means  of  transportation  and  communication,  by  land 
and  by  sea,  did  not  prevent  the  countries  of  former  times 
from  warring  with  one  another  all  over  the  globe.  Al¬ 
though  they  reached  their  objectives  more  slowly,  they 
gained  them  none  the  less  surely;  and  empires  were  lost 
and  won  by  the  European  powers  in  conflicts  which  they 
fought  face  to  face,  not  only  in  Europe  but  also  in  Amer¬ 
ica,  in  Africa  and  in  Asia.  It  was  in  the  Seven  Years’ 
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War  that  England,  displacing  France,  laid  the  founda¬ 
tions  of  her  empire  in  India,  and  established  her  su¬ 
premacy  in  North  America  and  at  sea.  The  wars  growing 
out  of  the  Revolution  in  France  and  the  Napoleonic  Wars 
involved  in  their  sweep  not  a  part  but  all  of  Europe  and 
eventually  the  United  States,  and  determined  or  shaped 
the  fate  of  vast  colonial  possessions  in  all  quarters  of  the 
world. 

It  is  evident  that,  if  we  are  now  to  abandon  the  distinc¬ 
tion  between  combatants  and  non-combatants,  and,  re¬ 
verting  to  primitive  conceptions,  to  kill  unarmed  men 
and  women  as  war  workers  and  obliterate  the  youth  of 
the  land  as  war  sproutage,  the  lapse  into  savagery  cannot 
be  justified  on  the  ground  that  it  was  formerly  imagined 
that  war  did  not  lay  under  contribution  all  national  ac¬ 
tivities  and  resources.  The  founders  of  international  law 
were  not  moved  by  such  an  infatuation.  They  were 
actuated  by  nobler  and  more  rational  sentiments.  Pro¬ 
foundly  learned  and  not  at  all  visionary,  they  were  the 
leaders  of  a  moral  revolt,  the  apostles  of  a  new  creed. 
Not  only  were  they  interpreters  of  the  growing  convic¬ 
tion  that  extirpatory  methods  were  as  impracticable  and 
wasteful  as  they  were  brutal  and  brutalizing,  but  they 
were  the  spokesmen  of  a  loftier  conception  of  the  destiny 
and  rights  of  man  and  of  a  more  humane  spirit.  It  was 
just  because  they  knew  the  universal  drain  of  war  and  its 
reactionary  tendencies,  that  they  sought  to  limit  its  toll 
and  to  reform  and  regulate  its  practices. 

In  order  to  accomplish  this  intelligent  purpose,  the 
great  expositors  of  international  law,  regarding  civiliza¬ 
tion  as  essentially  cumulative,  and  knowing  that  greed 
and  avarice  as  well  as  hate  may  beget  violence  and  thrive 
upon  it,  deemed  it  to  be  indispensable  not  only  to  limit 
the  taking  of  life,  but  also  to  restrict  the  destruction  and 
confiscation  of  property,  and  to  assure  to  the  world’s  com- 
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merce  a  legitimate  and  definite  freedom.  The  seeds  did 
not  fall  upon  stony  ground. 

Of  the  restriction  of  the  capture  and  confiscation  of 
private  property  on  land,  an  early  reverberation  may  be 
heard  in  the  Peace  of  the  Pyrenees  between  France  and 
Spain  in  1659,  of  which  the  twenty-second  article  sig¬ 
nificantly  declares:  “All  goods  and  merchandise  arrested 
in  either  of  the  kingdoms,  upon  the  subjects  of  the  said 
Lords  and  Kings,  at  the  time  of  the  Declaration  of  War, 
shall  be  uprightly  and  bona  fide  restored  to  the  owners.” 

In  the  United  States,  towards  the  end  of  the  next  cen¬ 
tury,  this  rule  of  uprightness,  although  assailed,  was  again 
vindicated.  During  the  Revolutionary  War  certain  States 
had  passed  acts  by  which  it  was  provided  not  only  that 
debts  due  to  British  creditors  should  be  paid  into  the 
local  treasury,  but  also  that  such  payment  should  bar  any 
future  action  for  their  recovery.  Debts,  it  may  be  super¬ 
fluous  to  remark,  are  merely  one  form  of  property;  and 
when  the  acts,  which  were  essentially  confiscatory,  came 
into  question  during  the  peace  negotiations  at  Paris,  John 
Adams  ended  the  discussion  by  bluntly  declaring,  in  the 
presence  of  the  British  plenipotentiaries,  that  he  was  “not 
in  favor  of  cheating  anybody.”  An  article  was  then  in¬ 
serted  in  the  treaty  to  assure  to  creditors  their  appropriate 
judicial  remedies.  But,  as  federal  courts  were  lacking, 
and  the  State  courts  deemed  themselves  bound  by  the 
local  laws,  the  article  proved  to  be  ineffectual;  and  in 
order  to  give  it  vitality,  there  was  later  incorporated  in 
the  Constitution  of  the  United  States  the  clause  declaring 
treaties  to  be  the  supreme  law  of  the  land,  binding  on  the 
judges  in  every  State,  notwithstanding  anything  in  the 
State  constitution  laws  of  the  contrary.  Under  this  clause 
the  Supreme  Court  of  the  United  States  held  the  con¬ 
fiscatory  statutes  to  be  invalid,8  but  with  little  benefit  to 
the  creditors.  Owing  to  lapse  of  time,  and  to  intervening 

‘Ware  v.  Hylton  (1796),  3  Dallas,  199. 
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deaths.,  financial  failures  and  loss  of  proofs,  the  judicial 
remedy  against  the  debtors  had  become  practically  worth¬ 
less;  and,  under  a  treaty  signed  on  January  8,  1802,  the 
United  States  paid  to  Great  Britain  the  sum  of  £600,000, 
or  $3,000,000,  with  which  to  compensate  the  creditors  for 
their  losses. 

This  final  result  may  not  have  been  uninfluenced  by 
the  memorable  and  successful  defence  of  the  rule  of 
uprightness  in  the  United  States  in  another  instance. 

In  the  treaty  with  Great  Britain  of  1794,  of  which  John 
Jay,  then  Chief  Justice  of  the  United  States,  was  the 
American  negotiator,  there  was  the  following  stipulation : 

“Article  X.  Neither  the  debts  due  from  individuals  of  one 
nation  to  individuals  of  the  other,  nor  shares,  nor  monies, 
which  they  may  have  in  the  public  funds,  or  in  the  public 
or  private  banks,  shall  ever  in  any  event  of  war  or  national 
differences  be  sequestered  or  confiscated,  it  being  unjust  and 
impolitic  that  debts  and  engagements  contracted  and  made 
by  individuals,  having  confidence  in  each  other  and  in  their 
respective  Governments,  should  ever  be  destroyed  or  impaired 
by  national  authority  on  account  of  national  differences  and 
discontents.” 

Of  the  broad  and  vital  principle  from  which  this  article 
was  derived  no  exposition  could  be  more  eloquent  or  more 
profound  than  that  which  was  made  by  Alexander  Hamil¬ 
ton,  who,  in  opening  his  discussion  of  the  subject,  said: 

“In  my  opinion  this  article  is  nothing  more  than  an  affirm¬ 
ance  of  the  modern  law  and  usage  of  civilized  nations,  and 
is  valuable  as  a  check  upon  a  measure  which,  if  it  could  ever 
take  place,  would  disgrace  the  government  of  the  country, 
and  injure  its  true  interests.  The  general  proposition  of 
writers  on  the  laws  of  nations  is,  that  all  enemy’s  property, 
wherever  found,  is  liable  to  seizure  and  confiscation;  but 
reason  pronounces  that  this  is  with  the  exception  of  all  such 
property  as  exists  in  the  faith  of  the  laws  of  your  own  country ; 
such  are  the  several  kinds  of  property  which  are  protected 
by  this  article.  And  though  in  remote  periods  the  exception 
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may  not  have  been  duly  observed,  yet  the  spirit  of  commerce, 
diffusing  more  just  ideas,  has  been  giving  strength  to  it  for 
a  century  past,  and  a  negative  usage  among  nations,  according 
with  the  opinions  of  modern  writers,  authorizes  the  considering 
the  exception  as  established.  If  there  have  been  deviations 
from  that  usage  in  the  actual  war  of  Europe,  they  form  no 
just  objection  to  this  reasoning:  for  this  war  has  violated, 
in  different  instances,  most  of  the  most  sacred  laws  of 
nations.”9 

Recurring  later  to  the  subject,  Hamilton  said: 

"The  right  of  holding  or  having  property  in  a  country 
always  implies  a  duty  on  the  part  of  its  government  to  protect 
that  property,  and  to  secure  to  the  owner  the  full  enjoyment 
of  it.  Whenever,  therefore,  a  government  grants  permission 
to  foreigners  to  acquire  property  within  its  territories,  or  to 
bring  and  deposit  it  there,  it  tacitly  promises  protection  and 
security.  .  .  .  Property,  as  it  exists  in  civilized  society,  if 
not  a  creature  of,  is,  at  least,  regulated  and  defined  by  the 
laws.  ...  An  extraordinary  discretion  to  resume  or  take 
away  the  thing,  without  any  personal  fault  of  the  proprietor, 
is  inconsistent  with  the  notion  of  property.  ...  It  is  neither 
natural  nor  equitable  to  consider  him  as  subject  to  be  de¬ 
prived  of  it  for  a  cause  foreign  to  himself;  still  less  for 
one  which  may  depend  on  the  volition  or  pleasure,  even  of 
the  very  government  to  whose  protection  it  has  been  confided ; 
for  the  proposition  which  affirms  the  right  to  confiscate  or 
sequester  does  not  distinguish  between  offensive  or  defensive 
war;  between  a  war  of  ambition  on  the  part  of  the  power 
which  exercises  the  right,  or  a  war  of  self-preservation  against 
the  assaults  of  another. 

"The  property  of  a  foreigner  placed  in  another  country, 
by  permission  of  its  laws,  may  justly  be  regarded  as  a  deposit, 
of  which  the  society  is  the  trustee.  How  can  it  be  reconciled 
with  the  idea  of  a  trust,  to  take  the  property  from  its  owner, 
when  he  has  personally  given  no  cause  for  the  deprivation? 

.  .  .  There  is  no  parity  between  the  case  of  persons  and 
goods  of  enemies  found  in  our  own  country  and  that  of  the 

8 Works  o]  Alexander  Hamilton  (Lodge’s  ed.),  Vol.  V,  p.  160. 
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persons  and  goods  of  enemies  found  elsewhere.  In  the  former 
there  is  a  reliance  upon  our  hospitality  and  justice;  there  is 
an  express  or  implied  safe  conduct;  the  individuals  and  their 
property  are  in  the  custody  of  our  faith;  they  have  no  power 
to  resist  our  will;  they  can  lawfully  make  no  defense  against 
our  violence;  they  are  deemed  to  owe  a  temporary  allegiance; 
and  for  endeavoring  resistance  would  be  punished  as  criminals, 
a  character  inconsistent  with  that  of  an  enemy.  To  make 
them  a  prey  is,  therefore,  to  infringe  every  rule  of  generosity 
and  equity;  it  is  to  add  cowardice  to  treachery.  .  .  .  More¬ 
over,  the  property  of  the  foreigner  within  our  country  may  be 
regarded  as  having  paid  a  valuable  consideration  for  its  pro¬ 
tection  and  exemption  from  forfeiture;  that  which  is  brought 
in,  commonly  enriches  the  revenue  by  a  duty  of  entry.  All 
that  is  within  our  territory,  whether  acquired  there  or  brought 
there,  is  liable  to  contributions  to  the  treasury,  in  common 
with  other  similar  property.  Does  there  not  result  an  obliga¬ 
tion  to  protect  that  which  contributes  to  the  expense  of  its 
protection?  Will  justice  sanction,  upon  the  breaking  out  of 
a  war,  the  confiscation  of  a  property  which,  during  peace, 
serves  to  augment  the  resources  and  nourish  the  prosperity 
of  a  state?  .  .  .  Reason,  left  to  its  own  lights,  would  answer 
all  these  questions  in  one  way,  and  severely  condemn  the 
molestation,  on  account  of  a  national  contest,  as  well  of  the 
property  as  of  the  person  of  a  foreigner  found  in  our  country, 
under  the  license  and  guaranty  of  the  laws  of  previous 
amity.”10 

The  Jay  treaty  was  duly  ratified. 

But,  in  time  of  war,  no  principle  is  ever  safe  against 
attack ;  and,  twenty  years  later,  when  the  second  war  with 
Great  Britain  occurred,  an  attempt  was  made  to  con¬ 
fiscate,  through  the  courts,  British  private  property  found 
on  land  at  the  outbreak  of  hostilities.  There  was  no  spe¬ 
cific  confiscatory  statute,  but  it  was  claimed  that  the  act 
of  Congress,  declaring  the  existence  of  a  state  of  war, 
sufficed  to  render  the  property  confiscable.  The  attempt 
10  Works  oj  Alexander  Hamilton  (Lodge’s  ed.),  Vol.  V,  pp.  412-418. 
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failed.  No  confiscatory  law  was  ever  passed.  The  de¬ 
cision  of  the  Supreme  Court,  defeating  the  attempted 
confiscation,  was  delivered  by  the  Chief  Justice,  John 
Marshall,  who,  in  the  course  of  his  opinion,  said  that, 
while  war  gave  to  the  sovereign  “full  right  to  take  the 
persons  and  confiscate  the  property  of  the  enemy  wher¬ 
ever  found,”  yet  the  “mitigations  of  this  rigid  rule,  which 
the  humane  and  wise  policy  of  modern  times”  had  “intro¬ 
duced  into  practice,”  would  “more  or  less  affect  the  exer¬ 
cise”  of  the  right ;  and  that,  although  this  practice  could 
not  “impair  the  right  itself,”  yet  it  was  “not  believed 
that  modern  usage  would  sanction  the  seizure  of  the  goods 
of  an  enemy  on  land,  which  were  acquired  in  peace  in 
course  of  trade.”  Such  a  proceeding,  said  Marshall,  was 
“rare,  and  would  be  deemed  a  harsh  exercise  of  the  rights 
of  war”;  so  much  so,  indeed,  that  the  “modern  usage” 
could  not  be  disregarded  by  the  sovereign  “without 
obloquy.”  Declaring,  therefore,  that  the  “modern  rule” 
was  “totally  incompatible  with  the  idea  that  war  does  of 
itself  vest  the  property  in  the  belligerent  government,” 
he  held  that  the  declaration  of  war  did  not  authorize  the 
confiscation.11 

Some  years  ago  I  had  occasion  to  comment  on  Mar¬ 
shall’s  intimation  that  the  “modern  usage,”  although  it 
would  “more  or  less  affect  the  exercise”  of  the  ancient 
right,  could  not  “impair  the  right  itself.”12  The  distinc¬ 
tion  between  the  effect  of  usage  on  rights  and  on  the 
exercise  of  rights  may  be  of  doubtful  value.  But,  how¬ 
ever  this  may  be,  the  intimation  was  only  a  dictum; 

“United  States  v.  Brown  (1814),  8  Cranch,  110. 

“John  Marshall:  An  address  delivered  before  the  Delaware  Bar  on 
February  4,  1901,  on  the  celebration  of  the  hundredth  anniversary  of 
Marshall’s  assumption  of  the  office  of  Chief  Justice.  This  address  was 
printed  in  the  Political  Science  Quarterly,  Vol.  16  (September,  1901), 
pp.  393-411,  and  an  extract  from  it  bearing  on  the  present  question 
may  be  found  in  Moore,  Digest  of  International  Law,  Vol.  VII,  dd 
312,  313. 
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moreover,  the  distinction  between  the  effect  of  usage  on 
rights  and  on  the  exercise  of  rights  is  of  doubtful  value; 
and  the  great  Chief  Justice  twenty  years  later  discarded 
it,  when,  in  the  decision  of  another  celebrated  case,  he 
declared : 

“It  is  very  unusual,  even  in  cases  of  conquest,  for  the  con¬ 
queror  to  do  more  than  displace  the  sovereign  and  assume 
dominion  over  the  country.  The  modern  usage  of  nations, 
which  has  become  law,  would  be  violated;  that  sense  of  justice 
and  of  right  which  is  felt  and  acknowledged  by  the  whole 
civilized  world  would  be  outraged,  if  private  property  should 
be  generally  confiscated,  and  private  rights  annulled.”13 

When  John  Quincy  Adams,  as  Secretary  of  State,  af¬ 
firmed  that,  “by  the  usages  of  modern  war  the  private 
property  of  an  enemy  is  protected  from  seizure  and  con¬ 
fiscation  as  such,”  he  avowed  a  belief  not  more  tena- 

United  States  v.  Percheman  (1883),  7  Pet.  51,  86.  In  an  action  in 
England  under  the  Legal  Proceedings  against  Enemies  Act,  1915,  the 
question  arose  as  to  whether  a  German  partner  in  an  English  com¬ 
pany,  engaged  in  a  manufacturing  business,  in  England,  was  entitled 
(1)  to  a  share  of  the  profits  made  since  the  dissolution  of  the  part¬ 
nership  by  war,  or  (2)  to  interest  on  his  share  in  the  partnership 
assets,  or  (3)  only  to  the  value  of  his  share  in  the  partnership  as  of 
August  4,  1914,  the  date  of  the  beginning  of  the  war.  The  House  of 
Lords,  January  25,  1918,  unanimously  held  that  the  German  partner 
was  entitled  to  a  share  of  the  profits,  so  far  as  attributable  to  the  use 
of  his  share  of  the  capital.  The  Lord  Chancellor,  Lord  Finlay,  said: 
“It  is  not  the  law  of  this  country  that  the  property  of  enemy  sub¬ 
jects  is  confiscated.  Until  the  restoration  of  peace  the  enemy  can, 
of  course,  make  no  claim  to  have  it  delivered  up  to  him,  but  when 
peace  is  restored  he  is  considered  to  be  entitled  to  his  property  with 
any  fruits  it  may  have  borne  in  the  meantime.”  Said  Viscount 
Haldane:  “The  law  of  this  country  does  not  in  general  confiscate  the 
property  of  an  enemy.  He  cannot  claim  to  receive  it  during  war, 
but  his  right  to  his  property  is  not  extinguished;  it  is  merely  sus¬ 
pended.”  Lord  Dunedin  concurred.  So,  also,  Lord  Atkinson,  who 
declared  that  the  opposite  view  was  one  “which  not  even  the  most 
rabid  patriotism  can  justify.”  Lord  Parmoor  remarked  that  the 
right  of  confiscation  of  enemy  property  on  land  in  favor  of  the 
Crown  had  “long  since  been  disused.”  (Hugh  Stevenson  &  Sons,  Ltd., 
Appellants;  and  Aktiengesellschaft  fur  Cartonnagen-Industrie,  Re¬ 
spondents  (1918),  A.C.  239.) 
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ciously  held  by  himself  than  by  many  illustrious  prede¬ 
cessors  and  successors.  It  is  therefore  not  strange  that 
the  non-confiscatory  principle  pervades  the  treaties  of 
the  United  States,  which  provide  that  on  the  outbreak 
of  war  citizens  or  merchants  of  the  enemy  may  have  six 
months,  nine  months,  a  year,  or  such  time  as  they  may 
require,  in  which  to  arrange  their  affairs  and  withdraw 
their  property  or  effects,14  and,  almost  as  often,  that  they 
may  remain  and  continue  to  trade  as  long  as  they  behave 
peaceably,  their  property  and  effects  meanwhile  being 
exempt  from  seizure  or  sequestration.15  There  have  in¬ 
deed  been  Presidents  such  as  Pierce,  McKinley  and 
Roosevelt,  and  Secretaries  of  State  such  as  Adams,  Marcy, 
Fish  and  Hay,  who  have  proposed  that  even  enemy  pri¬ 
vate  property  at  sea  be  exempt  from  capture;  and  such 
an  exemption  actually  was  incorporated  in  the  treaty 
with  Italy  of  February  26,  1871,  when  Grant  was  Presi¬ 
dent,  Fish  being  Secretary  of  State.16 

It  would  be  an  idle  task  minutely  to  analyze  the 
language  of  the  foregoing  treaties  in  order  to  ascertain 
whether  some  particular  confiscation  might  be  enacted 
without  flagrant  violation  of  their  precise  terms.  St. 
Paul’s  well-known  proverb,  that  “the  letter  killeth  but  the 
spirit  giveth  life,”17  is  equally  expressed  in  the  legal 

“Bolivia,  1858,  Art.  28;  Costa  Rica,  1851,  Art.  11;  Dominican  Repub¬ 
lic,  1867,  Art.  1;  Ecuador,  1839,  Art.  26;  Haiti,  1864,  Art.  3;  Honduras, 
1864,  Art.  11;  Italy,  1871,  Art.  21;  Morocco,  1836,  Art.  24;  New  Granada 
(Colombia),  1846,  Art.  27;  Nicaragua,  1867,  Art.  11;  Paraguay,  1859, 
Art.  13;  Peru,  1887,  Art.  27;  Prussia,  1799,  Art.  23;  1828,  Art.  12; 
Salvador,  1870,  Art.  27;  Spain,  1795,  Art.  13,  which  also  provides  that 
indemnity  shall  be  made  for  any  injury  meanwhile  done  to  them; 
Sweden,  1783,  Art.  22,  containing  a  similar  stipulation;  Tunis,  1797, 
Art.  23. 

“Argentine  Confederation,  1853,  Art.  12;  Bolivia,  1858,  Arts.  28,  29; 
Colombia,  1846,  Arts.  27,  28;  Costa  Rica,  1851,  Art.  11;  Ecuador,  1839, 
Arts.  26,  27;  Haiti,  1864,  Arts.  3,  4;  Honduras,  1864,  Art.  11;  Italy, 
1871,  Art.  21;  Nicaragua,  1867,  Art.  11;  Paraguay,  1859,  Art.  13;  Peru, 
1887,  Arts.  27,  28;  Salvador,  1870,  Art.  27. 

”  Art.  12. 

17  Corinthians,  II,  Chap.  3,  Verse  6. 
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maxim  qui  haeret  in  litera  haeret  in  cortice,  meaning  that 
“he  who  considers  merely  the  letter  of  an  instrument  goes 
but  skin-deep  into  its  meaning.”18  No  doubt  their 
phraseology  may  in  some  instances  have  been  specially 
designed,  like  the  terms  of  criminal  statutes,  to  prevent 
the  repetition  of  particular  odious  acts.  But,  without 
regard  to  the  words  employed  and  their  literal  interpreta¬ 
tion,  there  can  be  no  doubt  that  they  were  understood 
to  emanate  from  the  general  rule  against  confiscation, 
which  it  was  not  supposed  that  the  contracting  parties 
would  seek  in  any  respect  to  infringe.  Even  by  Magna 
Carta  the  pre-war  property  of  enemies,  though  they 
were  not  themselves  personally  present,  was  not,  simply 
as  enemy  property,  subject  to  confiscation  by  the  Crown.19 

Not  long  after  the  outbreak  of  the  recent  war,  the 
belligerent  governments,  one  after  another,  proceeded 
to  assume  control  of,  or,  as  was  generally  said,  to  “intern” 
enemy  private  property  found  within  their  jurisdiction. 
Individuals  and  property  are  “interned”  to  prevent  them 
from  doing  harm.  In  the  present  instance,  the  avowed 
object  of  taking  control  of  the  property  was  for  the  time 
being  to  prevent  its  use  in  the  enemy  interest,  either 
directly,  or  as  a  basis  for  credits  or  otherwise.  Upwards 
of  six  months  after  entering  the  war,  the  government  of 
the  United  States,  under  certain  provisions  of  the  “Trad¬ 
ing  with  the  Enemy  Act,”  which  had  just  then  been 
passed,  embarked  on  a  similar  course.  This  was  not, 
nor  did  it  purport  to  be,  an  exercise  by  Congress  of  its 
constitutional  power  “to  make  rules  concerning  captures 
on  land  and  water.”  The  word  “capture”  is  in  law  a 
technical  term,  denoting  the  hostile  seizure  of  places, 
persons  or  things.  Men  in  arms  are  “captured,”  but 

18  Broom’s  Legal  Maxims,  8th  Ed.,  p.  533,  citing  Coke’s  Littleton, 
283  b. 

19 F.  E.  Farrer,  The  Forfeiture  of  Enemy  Private  Pre-War  Property: 
Law  Quarterly  Review,  Vol.  37  (1921),  pp.  218,  337,  353,  356. 
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a  non-combatant  is  seized  or  arrested.  A  defended  city, 
if  taken,  is  said  to  be  “captured”;  if  undefended,  it  is 
“occupied.”  Property  is  said  to  be  “captured,”  only 
when  seized,  in  a  hostile  sense,  under  claim  of  forfeiture 
or  confiscation.  These  distinctions  are  very  elementary. 
The  idea  of  provisionally  holding  enemy  property  in  cus¬ 
tody  in  order  to  prevent  its  use  in  the  enemy  interest  is 
by  no  means  new.  In  England,  it  is  at  least  as  old  as 
Magna  Carta.  No  one  understood  the  act  of  Congress 
to  contemplate  a  hostile  seizure.  The  very  terms  of  the 
act  preclude  such  an  interpretation.  It  merely  author¬ 
ized  the  provisional  holding  of  the  property  in  custody, 
and  appropriately  styled  the  official,  who  was  to  perform 
this  function,  the  Alien  Property  Custodian. 

In  the  original  statute  the  function  of  the  alien  prop¬ 
erty  custodian  was  defined  as  that  of  a  trustee.  Subse¬ 
quently,  however,  there  came  a  special  revelation,  mar¬ 
velously  brilliant  but  perhaps  not  divinely  inspired,  of 
the  staggering  discovery  that  the  foreign  traders  and 
manufacturers  whose  property  had  been  taken  over  had 
made  their  investments  in  the  United  States  not  from 
ordinary  motives  of  profit  but  in  pursuance  of  a  hostile 
design,  so  stealthily  pursued  that  it  had  never  before 
been  detected  or  even  suspected,  but  so  deadly  in  its 
effects  that  the  American  traders  and  manufacturers  were 
eventually  to  be  engulfed  in  their  own  homes  and  the 
alien  plotters  left  in  grinning  possession  of  the  ground. 
Under  the  spell  engendered  by  this  agitating  apparition, 
and  its  patriotic  call  to  a  retributive  but  profitable  war 
on  the  malefactors’  property,  substantial  departures  were 
made  from  the  principle  of  trusteeship. 

The  Preacher  has  told  us  that  the  thing  that  hath 
been  shall  be,  that  what  is  done  shall  be  done  again,  and 
that  “there  is  no  new  thing  under  the  sun.”20  So  it  is  in 
the  present  instance.  Hamilton,  in  his  denunciation  of 

“Book  of  Ecclesiastes,  Chap.  1,  Verse  9. 
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the  principle  of  confiscation,  did  not  overlook  those  who, 
as  he  said,  “then  defended  the  confiscation  or  sequestra¬ 
tion  of  debts  as  our  best  means  of  retaliation  and  coercion, 
as  our  most  powerful,  sometimes  as  our  only  means,  of 
defense”;  and,  pursuing  his  protest,  he  declared: 

“But  so  degrading  an  idea  will  be  rejected  with  disdain, 
by  every  man  who  feels  a  true  and  well-informed  national 
pride;  by  every  man  who  recollects  and  glories,  that  in  a 
state  of  still  greater  immaturity,  we  achieved  independence 
without  the  aid  of  this  dishonorable  expedient;  that  even  in 
a  revolutionary  war,  a  war  of  liberty  against  usurpation,  our 
national  councils  were  too  magnanimous  to  be  provoked  or 
tempted  to  depart  so  widely  from  the  path  of  rectitude;  by 
every  man,  in  fine,  who,  though  careful  not  to  exaggerate, 
for  rash  and  extravagant  projects,  can  nevertheless  fairly 
estimate  the  real  resources  of  the  country,  for  meeting  dangers 
which  prudence  cannot  avert.”21 

Such  a  man  would,  said  Hamilton,  look  for  the  security 
of  the  country  “in  the  courage  and  constancy  of  a  free,, 
brave,  and  virtuous  people — in  the  riches  of  a  fertile 
soil — an  extended  and  progressive  industry — in  the 
wisdom  and  energy  of  a  well-constituted  and  well-ad¬ 
ministered  government — in  the  resources  of  a  solid,  if 
well-supported,  national  credit — in  the  armies,  which,  if 
requisite  would  be  raised — in  the  means  of  maritime  an¬ 
noyance,  which  if  necessary,  could  be  organized,  and 
with  which  we  could  inflict  deep  wounds  on  the  commerce 
of  a  hostile  nation”;  and  would  “indulge  an  animating 
consciousness,  that,  while  our  situation  is  not  such  as  to 
justify  our  courting  imprudent  enterprises,  neither  is  it 
such  as  to  oblige  us,  in  any  event,  to  stoop  to  dishonorable 
means  of  security,  or  to  substitute  a  crooked  and  piratical 
policy,  for  the  manly  energies  of  fair  and  open  war.”22 

In  the  main,  the  momentous  question  as  to  what  shall 

ai  Works  of  Alexander  Hamilton  (Lodge’s  ed.),  Vol.  V,  pp.  408-409. 

23  Id.,  p.  409. 
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be  done  with  the  enemy  private  property  taken  over  by 
the  United  States  in  the  recent  war  is  yet  to  be  deter¬ 
mined;  and,  with  more  than  $3,000,000,000  of  the  world’s 
supply  of  gold  in  the  coffers  of  the  Federal  Reserve  Sys¬ 
tem,  and  continuously  tolerated  additions  to  the  more 
than  $11,000,000,000  of  tax-exempt  securities  already  in 
private  hands,  the  United  States  is  hardly  in  a  position 
to  put  forth  the  plea  of  financial  stress  to  excuse  or 
palliate  the  retention  of  what  it  seized. 

The  subject  has  also  another  aspect.  During  the  past 
ten  years  the  investments  abroad  of  citizens  of  the  United 
States  have  enormously  increased,  and  the  process  has 
only  begun.  Considering  the  question,  therefore,  purely 
as  one  of  selfish  calculation,  I  venture  to  think  it  directly 
contrary  to  the  interests  of  the  United  States  to  resus¬ 
citate  the  doctrine  that  enemy  private  property  found  in  a 
country  on  the  outbreak  of  war  may  be  confiscated.  Such 
a  doctrine  might  even  create  a  temptation. 

But  there  is  yet  another  and  higher  reason.  The  United 
States  has  an  honorable  past  as  well  as  an  expedient 
future  to  consider. 

Of  all  the  illusions  a  people  can  cherish,  the  most  ex¬ 
travagant  and  illogical  is  the  supposition  that,  along  with 
the  progressive  degradation  of  its  standards  of  conduct, 
there  is  to  go  a  progressive  increase  in  respect  for  law  and 
morality.  Again  may  we  remark  that  “there  is  no  new 
thing  under  the  sun.”  The  world  never  will  be  rid  of 
the  problem  of  preserving  its  elementary  virtues.  Three 
hundred  years  ago  Grotius  declared  that,  as  he  who  vio¬ 
lated  the  laws  of  his  country  for  the  sake  of  some  present 
advantage  to  himself,  “sapped  the  foundation  of  his  own 
perpetual  interest,  and  at  the  same  time  that  of  his  pos¬ 
terity,”  so  the  people  that  “violated  the  laws  of  nature 
and  nations”  broke  down  “the  bulwarks  of  its  future  hap¬ 
piness  and  tranquillity.” 

No  less  pertinent  is  the  confession  of  Alexander  Hamil- 
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ton,  made  a  century-and-a-quarter  ago,  that,  serious  as 
the  evil  of  war  had  appeared  to  him  to  be,  yet  the  manner 
in  which  it  might  be  carried  on  was  in  his  eyes  "still  more 
formidable.”  It  was,  said  Hamilton,  “to  be  feared  that, 
in  the  fermentation  of  certain  wild  opinions,  those  wise, 
just,  and  temperate  maxims,  which  will  forever  constitute 
the  true  security  and  felicity  of  a  state,  would  be  over¬ 
ruled,”  and  that,  one  violation  of  justice  succeeding  an¬ 
other,  measures  would  be  adopted  which  even  might 
“aggravate  and  embitter  the  ordinary  calamities  of  for¬ 
eign  war.”23 

Among  the  questions  affecting  freedom  to  trade  in  time 
of  war  that  of  contraband  was  easily  the  most  important, 
and  it  still  retains  that  character.  While  trade  between 
opposing  belligerents  generally  is  prohibited,  trade  be¬ 
tween  belligerents  and  third  countries,  called  neutrals, 
continues  uninterrupted,  subject  to  certain  restrictions, 
one  of  which  forbids  a  neutral  to  carry  to  a  belligerent 
country,  or  to  its  military  or  naval  forces,  articles  called 
contraband  of  war.  Obviously,  if  the  list  of  such  articles 
might  be  extended  at  will,  all  trade  with  belligerents  could 
be  cut  off.  So,  also,  if  inferences  of  hostile  destination 
were  freely  admitted,  might  trade  between  countries  at 
peace. 

In  treating  of  this  subject,  Grotius  divided  articles  into 
three  categories,  the  first  embracing  articles  primarily 
useful  for  war,  such  as  arms  and  ammunition,  which, 
when  bound  to  a  belligerent  country,  were  always  con¬ 
traband;  the  second,  articles  of  double  use,  which,  as  they 
might  or  might  not  be  employed  for  war,  might,  even 
though  directly  bound  to  a  belligerent  country,  be  cap¬ 
tured  as  contraband  only  if  there  were  proof  that  they 
were  actually  intended  for  military  use;  the  third,  articles 
not  at  all  useful  for  war,  and  therefore  never  contraband. 
The  center  of  conflict  has  been  the  second  category,  in- 
38  Works  of  Alexander  Hamilton  (Lodge’s  ed.),  Vol.  V,  p.  406. 
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eluding  foodstuffs.  Late  in  the  last  century  the  articles 
in  the  first  category  came  to  be  designated  as  “absolutely” 
contraband,  and  those  in  the  second  as  “conditionally” 
contraband,  and  still  later  but  less  felicitously  as  “abso¬ 
lute  contraband”  and  “conditional  contraband,”  the 
phrase  “conditional  contraband”  having  apparently  en¬ 
couraged  the  erroneous  supposition  that  the  articles  were, 
merely  upon  the  strength  of  their  destination  to  the  bel¬ 
ligerent  country,  to  be  considered  as  contraband  until 
the  contrary  was  proved.  Nothing  could  be  more  ground¬ 
less  or  more  contrary  to  established  law. 

During  the  recent  war  there  were  exigent  belligerent 
measures  which  in  effect  merged  the  second  category  in 
the  first.  These  measures  were  defended  on  the  ground 
that  the  “circumstances”  of  the  war  were  “so  peculiar” 
that  “for  all  practical  purposes  the  distinction  between 
the  two  classes  of  contraband”  had  “ceased  to  have 
value” ;  that  “so  large  a  proportion  of  the  inhabitants  of 
the  enemy  country”  were  “taking  part  in  the  war,  directly 
or  indirectly,  that  no  real  distinction”  could  be  drawn 
“between  the  armed  forces  and  the  civilian  population” ; 
that  “similarly”  the.enemy  government  had  “taken  con¬ 
trol,  by  a  series  of  decrees  and  orders,  of  practically  all 
the  articles  in  the  list  of  conditional  contraband,  so  that 
they  are  now  available  for  government  use”;  and  that 
“so  long  as  these  exceptional  conditions”  continued,  “bel¬ 
ligerent  rights  in  regard  to  the  two  kinds  of  contraband” 
were  the  same  and  the  “treatment  of  them  must  be 
identical.” 

Probably  under  the  influence  of  these  arguments,  and 
without  full  appreciation  of  the  implication,  which  they 
seem  to  have  been  anxiously  designed  to  convey,  that 
the  measures  were  to  be  regarded  as  highly  emergent  and 
altogether  exceptional,  it  has  lately  been  intimated  that 
the  distinction,  defended  and  maintained  through  aeons 
of  almost  forgotten  time,  between  articles  absolutely  and 
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articles  conditionally  contraband,  has  been  shown  by  the 
recent  war  to  be  unsound  and  should  no  longer  be  pre¬ 
served.24  One  writer  has  indeed  gone  so  far  as  to  assert 
t  iat  the  distinction  dates  from  the  time  when  armies 
were  very  small,  and  compromised  only  a  very  small 
fraction  of  the  belligerent  countries,”26  a  statement  that 
would  have  astonished  Grotius,  and  that  must  equally 
astonish  those  who  are  familiar  with  the  history,  either 
legal  or  military,  of  the  wars  growing  out  of  the  French 
Revolution  and  the  Napoleonic  Wars.  For  reasons  such 
as  these  it  has  been  suggested,  but  not,  I  believe,  by  any 
government,  that  the  category  of  “conditional  contra¬ 
band  should  now  be  evacuated  and  decently  interred, 
and  its  contents  included  in  the  absolute  list.  The  sug¬ 
gestion  is  startling,  since  its  acceptance  would  at  once 
render  illicit  practically  all  trade  with  countries  at  war, 
and  put  in  jeopardy  much  of  the  trade  even  between 
countries  not  at  war. 

But  wre  must  not  permit  ourselves  to  be  betrayed  by 
illusions  of  novelty.  We  do  our  ancestors  grave  injustice 
if  we  think  they  admitted  that  a  belligerent  might  capture 
at  sea  and  confiscate  all  commodities  destined  to  his 
enemy  which  perchance  might  be  used  for  a  military 
purpose,  but  believed  that  belligerent  governments  then 
could  not  or  did  not  appropriate  within  their  own  juris¬ 
diction  whatever  they  needed  for  war.  Our  ancestors 
were  not  so  hopelessly  senseless.  They  were,  on  the  con¬ 
trary,  consciously  engaged  in  a  conflict,  which  has  not 
ceased,  between  belligerent  claims  to  stop  trade  and 
neutral  claims  to  carry  it  on.  Neutrals  denied  the  right 
of  belligerents  to  capture  and  confiscate  anything  but 
articles  primarily  useful  for  war.  So  far  as  concerned 
foodstuffs,  the  defenders  of  neutral  rights,  while  fully 

**  Hyde,  International  Law,  1922,  II,  par.  813,  pp.  626-629. 

35  Oppenheim,  International  Law,  3rd  edition,  1921,  by  Roxburgh, 
p.  649. 
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aware  that  armies  must  and  did  eat,  maintained  that  the 
non-combatant  mouths  always  vastly  outnumbered  the 
combatant,  so  that  the  preponderant  consumption  of  food 
was  ordinarily  not  hostile.  They  carried  their  point,  with 
the  single  concession,  the  narrowness  of  which  was  mu¬ 
tually  and  perfectly  understood,  that  foodstuffs  should 
become  contraband  if,  when  seized,  they  were  destined 
for  distinctively  military  use.  This  conclusion  was  per¬ 
haps  never  better  stated  than  by  Lord  Salisbury  when,  in 
January,  1900,  during  the  Boer  war,  he  said:  ‘'Foodstuffs 
with  a  hostile  destination,  can  be  considered  contraband 
of  war  only  if  they  are  supplies  for  the  enemy’s  forces. 
It  is  not  sufficient  that  they  are  capable  of  being  so  used; 
it  must  be  shown  that  this  was  in  fact  their  destination 
at  the  time  of  the  seizure.” 

But,  by  way  of  last-ditch  argument,  we  are  assured 
that  the  whole  face  of  things  has  been  changed  by  steam 
railways,  which  our  ancestors  lacked.  This  argument, 
however,  can  be  applied  only  to  our  more  or  less  remote 
ancestors.  It  cannot  be  invoked  against  Lord  Salisbury, 
who,  although  somewhat  of  a  recluse,  must  have  known 
of  the  existence  of  steam  railways  in  1900.  Their  de¬ 
velopment  in  England  began  three-quarters  of  a  century 
before,  and  they  had  long  gridironed  the  British  Isles  as 
well  as  other  countries.  Nor  is  this  anachronistic  element 
the  only  weakness  in  the  argument.  Steam  railways,  like 
other  recent  means  of  quick  locomotion,  although  they 
have  facilitated  transportation,  did  not  create  it.  Even 
today  innumerable  caravans  still  traverse  the  desert,  and 
“argosies  with  portly  sail”  were  not  wanting  in  earlier 
times  to  “overpeer  the  petty  trafficker.”  Again,  we  find 
that  all  things  are  relative.  Nor  is  the  nutritious  and  sus¬ 
taining  quality  of  food  diminished  by  its  delivery  even 
by  ox-cart. 

In  reality,  no  phase  that  has  recently  arisen  was  previ¬ 
ously  unknown  or  unconsidered.  For  example,  by  an 
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order  in  council  of  June  8,  1793,  British  cruisers,  Great 
Britain  being  then  at  war  with  France,  were  authorized 
to  stop  all  vessels  laden  with  cargo  of  grain,  flour  or  meal, 
bound  to  a  French  port,  and  to  send  them  to  a  British 
port,  in  order  that  the  cargo  might  be  purchased  for  the 
government  or  released  on  security  for  its  sale  in  a 
friendly  country.  France,  then  encompassed  by  a  great 
European  coalition,  had  adopted  conscription;  the  crops 
were  short  and  a  famine  was  threatened,  and  the  govern¬ 
ment  was  making  every  effort  to  import  provisions.  It 
was  indeed  declared  to  be  notorious  that  the  grain  trade 
in  France  was  in  the  hands  of  the  executive  council;  and 
it  was  argued  that  the  situation,  being  “quite  new  in  its 
kind,”  could  not  be  judged  by  the  principles  and  rules 
made  for  previous  wars. 

It  was  in  this  sense  that  the  British  Minister  in  the 
United  States,  in  communicating  to  the  government  the 
text  of  the  order  in  council,  officially  justified  it.  By  the 
law  of  nations,  so  he  declared,  all  provisions  were  “to  be 
considered  as  contraband”  and  “liable  to  confiscation,” 
where  the  depriving  an  enemy  of  them  was  “one  of  the 
means  intended  to  be  employed  for  reducing  him  to  rea¬ 
sonable  terms  of  peace.”  The  actual  condition  of  France 
was,  he  said,  notoriously  such  as  to  lead  the  powers  in 
their  joint  operations  to  employ  this  mode  of  “distressing 
her,”  and  the  reasoning  by  which  it  was  justified,  while 
applicable  “to  all  cases  of  this  sort,”  was  “certainly  much 
more  applicable  to  the  present  case,  in  which  the  dis¬ 
tress  results  from  the  unusual  mode  of  war  employed  by 
the  enemy  himself,  in  having  armed  almost  the  whole 
laboring  class  of  the  French  nation,  for  the  purpose  of 
commencing  and  supporting  hostilities  against  all  the 
governments  of  Europe.”  But  this  reasoning  was,  so  the 
minister  further  stated,  “most  of  all  applicable  to  the 
circumstances  of  a  trade  which  is  now  in  a  great  measure 
entirely  carried  on  by  the  actually  ruling  party  of  France 


30  International  Law  and  Some  Current  Illusions 

itself,  and  which  is  therefore  no  longer  to  be  regarded  as 
a  mercantile  speculation  of  individuals,  but  as  an  imme¬ 
diate  operation  of  the  very  persons  who  have  declared 
war,  and  are  now  carrying  it  on  against  Great  Britain. 
He  pointed  out,  however,  that  his  government,  while  it 
might  have  confiscated  the  cargoes  as  contraband,  was 
not  availing  itself  of  that  right,  but  was  paying  for  them. 

Jefferson,  as  Secretary  of  State,  on  the  other  hand,  de¬ 
fining  the  position  of  the  United  States,  maintained  that 
“reason  and  usage”  had  “established  that,  when  two 
nations  go  to  war,  those  who  choose  to  live  in  peace 
retain  their  natural  right  to  pursue  their  agriculture, 
manufactures,  and  other  ordinary  vocations,  and  to 
carry  the  produce  of  their  industry,  for  exchange,  to  all 
nations,  belligerent  or  neutral,  as  usual,”  subject  to  the 
restriction  “of  not  furnishing  to  either  party  implements 
merely  of  war,”  commonly  known  as  contraband,  nor 
taking  “anything  whatever  to  a  place  blockaded.”  Grain, 
flour  and  meal,  said  Jefferson,  were  “not  of  the  class  of 
contraband”  and  consequently  “articles  of  free  com¬ 
merce.”  He  continued:  “A  culture  which,  like  that  of 
the  soil,  gives  employment  to  such  a  proportion  of  man¬ 
kind,  could  never  be  suspended  by  the  whole  earth,  or 
interrupted  for  them,  whenever  any  two  nations  should 
think  proper  to  go  to  war.  The  state  of  war,  then,  exist¬ 
ing  between  Great  Britain  and  France,  furnishes  no 
legitimate  right  either  to  interrupt  the  agriculture  of  the 
United  States,  or  the  peaceable  exchange  of  its  products 
with  all  nations.  ...  If  any  nation  whatever  has  a 
right  to  shut  up,  to  our  produce,  all  the  ports  of  the  earth 
except  her  own,  and  those  of  her  friends,  she  may  shut  up 
these  also,  and  so  confine  us  within  our  limits.  No  nation 
can  subscribe  to  such  pretensions.” 

In  this  position  Jefferson  was  supported  by  his  great 
contemporary  and  political  antagonist,  Alexander  Hamil- 
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ton,  who  declared  it  to  be  “our  interest  to  narrow  upon 
all  occasions  as  much  as  possible  the  list  of  contraband.”28 

The  order  in  council  was  afterwards  modified,  and  full 
compensation  for  any  losses  occasioned  by  the  seizures 
under  it  was  obtained  through  the  mixed  commission 
under  Article  VII  of  the  Jay  treaty  of  1794. 

As  has  already  been  intimated,  the  distinction  between 
what  in  very  recent  years  has,  in  phraseology  not  alto¬ 
gether  happy,  been  styled  “conditional  contraband,”  and 
articles  absolutely  contraband,  never  rested  on  logic,  in 
the  sense  that  it  was  imagined  that  “conditional  con¬ 
traband,”  which  includes  foodstuffs,  was  not  of  military 
value,  potentially  of  even  capital  military  value,  to  bel¬ 
ligerents.  Without  undertaking  to  cover  a  wider  range, 
one  may  readily  find  during  the  past  three  hundred  years 
numerous  situations  in  which  the  question  of  food  supply 
in  wTar  was  of  capital  importance;  and  yet,  as  has  here¬ 
tofore  been  observed,  no  one  ever  imagined  that  food¬ 
stuffs  imported  into  a  belligerent  country  could  not  be 
immediately  consumed,  or  that  the  government  could 
not  or  would  not  take  for  military  use  whatever  it  might 
need,  whether  imported  or  of  domestic  origin.  The  long- 
accepted  rule,  so  clearly  and  forcibly  reaffirmed  by  Lord 
Salisbury  in  1900,  that  foodstuffs  bound  to  a  belligerent 
country  could  be  treated  as  contraband  only  if  it  were 
shown  that  they  were,  at  the  time  of  their  seizure,  actu¬ 
ally  destined  for  the  military  forces,  never  was  capable 
of  reconciliation  with  a  fancied  belligerent  right  to  seize 
whatever  might  possibly  be  useful  to  the  enemy  for  pur¬ 
poses  of  war.  A  distinguished  judge  has  lately  quoted 
from  a  great  legal  oracle  the  classic  statement  that  “the 
life  of  the  law  has  not  been  logic;  it  has  been  experi¬ 
ence.”27  Had  the  rule  been  accepted  on  the  supposition 

26  Works  of  Alexander  Hamilton  (Lodge’s  ed.),  Vol.  V.  pp.  168-169. 

37  The  Nature  of  the  Judicial  Process.  By  Judge  Benjamin  N. 
Cardozo:  Yale  University  Press,  1922,  p.  33. 
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that  it  could  be  reconciled  with  the  right  of  a  belligerent 
to  seize  as  contraband  whatever  might  be  militarily  use¬ 
ful  to  his  enemy,  it  would  have  made  a  laughing  stock 
of  logic.  In  truth,  the  rule  represented  and  has  continued 
to  represent  a  compromise  between  two  claims,  either  of 
which,  if  carried  to  its  logical  conclusion,  would  have 
destroyed  the  other,  being  in  this  particular  like  most 
other  legal  rules.  But  it  further  represented  and  still 
represents  the  advance  painfully  made,  through  centuries 
of  struggle,  toward  greater  freedom  of  commerce  in  time 
of  war. 

In  1795,  in  the  earlier  stages  of  the  wars  growing  out 
of  the  French  Revolution,  Alexander  Hamilton  had  occa¬ 
sion  to  comment  upon  the  argument  that  confiscatory 
practices  were  to  be  attempted,  or  even  imitated,  because 
the  prevailing  war  afforded  examples  of  them.  The  titanic 
conflict  then  raging  was  to  endure  yet  twenty  years,  and 
with  reference  to  its  effect  on  established  principles, 
Hamilton,  speaking  with  the  vision  of  a  seer,  declared: 

“The  present  war  of  Europe  is  of  so  extraordinary  a  com¬ 
plexion,  and  has  been  conducted,  in  all  respects,  upon  such 
extraordinary  principles,  that  it  may  truly  be  regarded  as 
an  exception  to  all  general  rules,  as  a  precedent  for  nothing. 
It  is  rather  a  beacon,  warning  mankind  to  shun  the  pernicious 
examples  which  it  sets,  than  a  model  inviting  to  imitation. 
The  human  passions,  on  all  sides,  appear  to  have  been  wrought 
up  to  a  pitch  of  frenzy,  which  has  set  reason,  justice,  and 
humanity  at  defiance.”28 

Is  the  recent  great  war  to  differ  in  its  effects  from  previ¬ 
ous  great  wars,  in  that  extraordinary  measures  which 
hard-pressed  belligerents,  as  the  struggle  grew  more 
intense,  adopted  generally  on  the  professed  ground  of 
retaliation,  are  to  be  considered  as  having  changed  the 
established  law,  and  as  having  created  in  its  stead  a  sys¬ 
tem  essentially  based  on  the  concession  of  belligerent 
28  Works  oj  Alexander  Hamilton  (Lodge’s  ed.),  Vol.  V,  p.  439. 
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pretensions?  Is  there  reason  to  believe  that  the  recent 
war  will  differ  in  this  respect  from  the  wars  growing  out 
of  the  French  Revolution  and  the  Napoleonic  Wars, 
whose  deciees  and  orders  in  council  were  regarded  twenty 
years  later  only  as  the  passing  expedients  of  a  contest 
desperately  waged?  Is  it  more  likely  now  than  it  was  a 
hundred  or  two  hundred  years  ago  that  nations  will  find 
their  general  and  continuing  interests  to  be  in  accord  with 
what  they  did  in  an  exceptional  exigency? 

In  reflecting  upon  the  answer  to  be  made  to  these  in¬ 
quiries,  it  is  pertinent  to  consider  the  report,  signed  by 
the  late  Sir  John  Macdonell,  on  behalf  of  the  British 
Maritime  Law  Committee,  August  1,  1919,  on  the  laws 
of  naval  warfare.  In  this  report,  made  even  less  than  a 
year  after  the  conclusion  of  the  Armistice,  we  find  the 
distinction  between  absolute  and  “conditional”  contra¬ 
band  preserved,  with  a  right  of  “interception  and  requisi¬ 
tion,”  conditioned  upon  payment  of  the  value  of  the 
merchandise  to  the  owner,  substituted  for  the  right  of 
capture,  which  it  is  proposed  shall  be  wholly  renounced. 
This  is,  in  effect,  in  different  phraseology,  the  so-called 
right  of  preemption  asserted  in  1794,  and  previously,  in 
mitigation  of,  or  as  a  substitute  for,  the  claim  of  belliger¬ 
ent  capture  which  neutrals  so  firmly  opposed;  and  it  is 
needless  to  point  out  how  incomparably  more  favorable 
it  is,  in  principle  and  in  practice,  to  freedom  of  commerce 
than  the  suggestion  that  a  belligerent  should  “enjoy  the 
right”  to  “intercept  and  condemn  all  articles  capable  of 
assisting  the  enemy,”  on  the  mere  proof  that  they  were 
“destined  by  land  or  by  sea  to  the  domain  of  the  enemy.” 
It  is  superfluous  to  point  out  that  the  concession  to  bel¬ 
ligerents  of  a  right  to  “seize  and  condemn”  all  articles 
“capable  of  assisting  the  enemy”  would  mean  the  virtual 
end  of  the  right  to  trade  with  countries  at  war;  for,  by 
the  very  terminology  of  the  subject,  every  article  of  com¬ 
merce  in  the  “conditional”  list,  which  embraces  the  great 
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bulk  of  articles  not  distinctively  military,  is  an  article 
“capable  of  assisting  the  enemy.”  Is  any  government 
today  proposing  to  go  to  such  a  length  either  in  claim  or 
in  concession? 

No  less  pertinent  to  these  inquiries  is  the  comment 
made  by  the  late  Sir  Erie  Richards,  Chichele  Professor 
of  International  Law  at  Oxford,  who,  but  for  his  untimely 
death,  would  have  been  one  of  the  representatives  of  his 
government  on  the  recent  Commission  of  Jurists  at  The 
Hague,  by  which  rules  of  warfare  for  Aircraft  and  Radio 
were  drawn  up  and  adopted.  The  last  paper  he  published 
was  on  the  subject  of  contraband.  After  examining  the 
practices  and  contentions  of  the  various  governments 
during  the  war,  he  concluded  his  review  with  this  circum¬ 
spect  but  significant  statement: 

“This  final  observation  remains.  The  new  conditions  which 
have  brought  into  being  these  new  developments  of  interna¬ 
tional  law  have  been  the  outcome  of  a  world’s  war:  that  is, 
of  a  contest  in  which  all  the  most  powerful  nations  were 
engaged  on  the  one  side  or  the  other,  and  in  which,  therefore, 
the  force  of  neutral  opinion  was  reduced  to  the  lowest  point. 
And,  by  reason  of  the  fortunes  of  war  and  the  geographical 
position  of  their  enemies  on  the  continent,  it  happened  that 
the  question  of  supplies  by  sea  to  the  Central  Powers  assumed 
an  importance  beyond  normal  expectation.  It  may  well  be 
thought  that  the  law  of  contraband  as  it  stands  today  will 
be  found  appropriate  to  deal  with  neutral  trade  in  other  less 
extensive  wars,  if  unhappily  other  wars  there  be.  And  if 
that  be  so,  the  argument  for  change  loses  proportionately  in 
force.”29 

The  continued  existence  of  the  distinction  between  arti¬ 
cles  absolutely  and  articles  conditionally  contraband  is 
specifically  recognized  in  the  report  of  the  Commis¬ 
sion  of  Jurists  on  rules  for  Aircraft  and  Radio,  signed  at 
The  Hague  on  February  19,  1923,  by  the  representatives 

,J9  The  British  Year  Book  of  International  Law,  1922-23,  p.  16. 
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of  the  United  States  of  America,  the  British  Empire 
France,  Italy,  Japan  and  The  Netherlands.30 

We  often  hear  the  raucous  taunt  that  international  law 
no  longer  exists,  and  if  the  rules  of  international  law  were 
paradoxically  to  be  sought  in  its  infringements,  this  taunt 
would  not  be  wholly  groundless.  Great  circumspection 
should  therefore  be  exercised  before  conceding  that  old 
and  established  distinctions  have  either  succumbed  to 
change  or  permanently  fallen  before  the  expedients 
hazarded  by  belligerents  in  a  conflict  desperately  waged. 
Let  us  rather  ponder  the  following  well-considered  judi¬ 
cial  utterance,  in  an  international  case: 

A  law  may  be  established  and  become  international,  that 
is  to  say  binding  upon  all  nations,  by  the  agreement  of  such 
nations  to  be  bound  thereby,  although  it  may  be  impossible 
o  enforce  obedience  thereto  by  any  given  nation  party  to 
the  agreement.  The  resistance  of  a  nation  to  a  law  to  which 
it  has  agreed  does  not  derogate  from  the  authority  of  the 
law  because  that  resistance  cannot,  perhaps,  be  overcome. 
Such  resistance  merely  makes  the  resisting  nation  a  breaker 
of  the  law  to  which  it  has  given  its  adherence,  but  it  leaves 
the  law,  to  the  establishment  of  which  the  resisting  nation 
was  a  party,  still  subsisting.  Could  it  be  successfully  con¬ 
tended  that  because  any  given  person  or  body  of  persons 
possessed  for  the  time  being  power  to  resist  an  established 
municipal  law  such  law  had  no  existence?  The  answer  to 
such  a  contention  would  be  that  the  law  still  existed,  though 
it  might  not  for  the  time  being  be  possible  to  enforce  obedience 
to  it.”31 

But  there  are  those  who  exhort  us  to  discard  the  half¬ 
way  measures,  the  feeble  expedients,  of  the  past,  by  which 
the  peaceful  propensities  of  peoples  have  been  tricked 
and  thwarted.  Recalling  the  picturesque  Rooseveltian 

30  General  Report,  Art.  60,  infra,  p.  283. 

Judgment  of  Acting  Chief  Justice  Sir  Henry  Berkeley,  Case  of  the 
Prometheus  (1906),  Supreme  Court  of  Hongkong,  2  Hongkong  Law 
Reports,  207,  225. 
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ejaculation  “Utopia  or  Hell/'  but  drastically  discounting 
the  significant  truth  that  the  world  has  always  had  the 
second  alternative  but  never  the  first,  the  harbingers  of 
a  new  dispensation  of  nature,  rather  than  of  doctrine,  tell 
us  that  we  should  no  longer  waste  time  on  international 
law,  which  is  said  to  legalize  war  as  well  as  to  lack  a  sanc¬ 
tion;  on  the  reaffirmation  and  improvement  of  rules, 
which,  it  is  ruefully  remarked,  surely  will  be  broken;  or 
on  international  courts,  whose  judgments,  it  is  depreciat¬ 
ingly  observed,  cannot  or  will  not  be  enforced;  but  that 
we  must  forthwith  create  a  sanction,  and,  declaring  war 
to  be  outlawed,  be  done  with  it. 

To  this  lofty  aspiration  every  benevolent  mind  must 
respond.  But  the  predicament  is  not  new.  It  is  as  old 
as  man.  That  Grotius  comprehended  it  and  deliberately 
made  his  choice,  is  clearly  shown  by  his  comment  upon 
lovers  of  peace  in  his  own  time  who  condemned  all  bear¬ 
ing  of  arms  as  unlawful  and  upon  those  who  regard  all 
war  and  all  things  done  in  it  as  lawful.  “But,”  says 
Grotius,  “this  very  endeavor  of  inclining  too  much  to  the 
opposite  extreme  is  so  far  from  doing  good,  that  it  often 
does  hurt,  because,  when  it  is  readily  discovered  that  men 
urge  some  things  too  far,  we  are  apt  to  slight  their  author¬ 
ity  in  other  matters,  which  are  perhaps  more  reasonable. 
A  cure  therefore  is  to  be  applied  to  both  classes,  as  well  to 
prevent  believing  that  nothing  is  lawful  as  that  all  things 
are  lawful.”32 

Well  may  we  profit  by  this  admonition.  For,  verily,  if, 
while  we  await  the  capitulation  of  war  to  a  declaration 
of  its  illegality,  we  spurn  the  present  opportunity  to  work 
with  all  our  might  for  the  preservation  and  advancement 
of  that  system  of  law  which,  recording  from  age  to  age 
the  slow  progress  of  humanity,  has  established  the  dis¬ 
tinction  between  combatants  and  non-combatants,  en¬ 
joined  the  humane  treatment  of  captives,  limited  the 

32  Rights  of  War  and  Peace,  London,  1738,  p.  XXV. 
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destruction  and  confiscation  of  property,  enlarged  the 
bounds  of  commercial  freedom,  and  furnished  the  rules 
of  decision  by  which  international  courts  have  in  count¬ 
less  cases  determined  grave  disputes  and  stilled  the  voice 
of  strife,  we  shall  only  draw  upon  our  generation  the 
bitter  fate  portrayed  by  Milton  in  the  solemn  lines : 

“Alas!  from  what  high  hope  to  what  relapse 
Unlooked  for  we  are  fallen.” 

Nor  is  it  true  in  any  reproachful  sense  that  interna¬ 
tional  law  has  legalized  war.  Grotius,  in  a  celebrated 
passage,  states  that  he  was  impelled  to  write  his  treatise 
because  he  “observed  throughout  the  Christian  world  a 
licentiousness  in  regard  to  war,  which  even  barbarous 
nations  ought  to  be  ashamed  of,”  and  “a  running  to  arms 
upon  very  frivolous  or  rather  no  occasions,”  after  which, 
the  war  once  begun,  there  “remained  no  longer  any  rever¬ 
ence  for  right,  either  Divine  or  Human,  just  as  if  from 
that  time  on  men  were  authorized  and  firmly  resolved  to 
commit  all  manner  of  crimes  without  restraint.” 

Grotius,  surveying  the  history  of  man,  sought  to 
ameliorate  the  evils  of  an  institution  which  he  could  not 
destroy.  Time  has  vindicated  his  fruitful  choice.  His 
successors  have  been  guided  by  his  example. 

Those  who,  censuring  international  law  for  the  recur¬ 
rence  of  international  wars  and  the  excesses  by  which 
they  are  attended,  would  stake  their  fate  on  sanctions  and 
outlawries,  seem  wholly  to  overlook  the  constant  recur¬ 
rence  of  civil  wars,  to  whose  appalling  total  during  the 
last  century  the  United  States  contributed  a  conflict  of 
the  first  magnitude.  I  have  often  remarked  that  Inter¬ 
national  wars  will  cease  when  civil  wars  end.  Within  the 
state  there  is  legal  organization  and  sanction  beyond  any¬ 
thing  yet  proposed  in  the  international  sphere,  while  the 
very  phrase  “civil”  implies  that  the  war  is  outlawed. 
Nevertheless,  when  obliged  to  characterize  the  conflict 
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then  raging  in  the  United  States,  the  Supreme  Court 
said:  “Insurrection  against  a  government  may  or  may  not 
culminate  in  an  organized  rebellion,  but  a  civil  war 
always  begins  by  insurrection  against  the  lawful  author¬ 
ity  of  the  government.  A  civil  war  is  never  solemnly 
declared;  it  becomes  such  by  its  accidents — the  number, 
power,  and  organization  of  the  persons  who  originate  and 
carry  it  on.”  Those  in  insurrection,  said  the  Court,  “claim 
to  be  in  arms  to  establish  their  liberty  and  independence, 
in  order  to  become  a  sovereign  state,  while  the  sovereign 
party  treats  them  as  insurgents  and  rebels,  who  owe 
allegiance,  and  who  should  be  punished  with  death  for 
their  treason.”  But,  continued  the  Court,  “the  laws  of 
war,  as  established  among  nations,  have  their  foundation 
in  reason,  and  all  tend  to  mitigate  the  cruelties  and  misery 
produced  by  the  scourge  of  war.  Hence  the  parties  to  a 
civil  war  usually  concede  to  each  other  belligerent  rights. 
They  exchange  prisoners,  and  adopt  the  other  courtesies 
and  rules  common  to  public  or  national  wars.”  And  the 
Court  then  adopted  from  Vattel,  renowned  for  his  learn¬ 
ing  and  humanity,  this  profoundly  illuminating  passage: 

The  common  laws  of  war — those  maxims  of  humanity 
moderation,  and  honor — ought  to  be  observed  by  both  parties 
m  every  civil  war.  Should  the  sovereign  conceive  he  has  a 
right  to  hang  up  his  prisoners  as  rebels,  the  opposite  party 
wi  make  reprisals;  .  .  .  should  he  burn  and  ravage,  they 
will  follow  his  example;  the  war  will  become  cruel,  horrible 
and  every  day  more  destructive  to  the  nation.”33 


Reared  m  the  aftermath  of  the  fraternal  struggle  which 
the  rules  of  international  law  were  thus  invoked  to  miti¬ 
gate,  I  early  received  the  impression,  which  the  study  of 
history  as  well  as  experience  in  affairs  has  deepened  that 
n  we  would  keep  men  and  nations  at  peace,  we’  must 
remove  the  causes  of  their  discontent,  elevate  their  moral 
sentiments,  inculcate  a  spirit  of  justice  and  toleration 

The  Prize  Cases,  2  Black,  635,  666,  667. 
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and  compose  and  settle  their  differences.  Tell  me  not 
that  this  is  an  idle  effort.  The  time  is  rich  in  oppor¬ 
tunities,  and  every  opportunity  is  a  summons  to  duty. 

The  speculative  inquiry  whether  and  to  what  extent 
it  may  be  possible  to  create  an  international  sanction, 
pales  into  insignificance  beside  the  imminent  and  crucial 
question  how  we  would  use  the  sanction  if  we  had  it.  This 
question  cannot  wait.  We  grope  for  an  answer,  day  by 
day,  in  the  darkness  and  confusion  which  invariably 
result  from  a  great  war,  the  disaster  and  disruption  which 
it  produces  and  the  blinding  hatreds  which  it  engenders. 
But  the  faith  of  Grotius  and  Yattel  is  not  dead.  Shall 
we  revive  it  and  bear  it  on?  And  shall  we,  as  faithful 
apostles,  resolve  not  simply  to  recover  the  ground  that 
has  been  yielded  but  also  to  make  a  farther  advance? 
The  present,  the  future  turns  upon  our  response;  and 
may  we,  in  this  fateful  hour,  deserve  the  encomium, 
bestowed  on  a  great  ruler,  that  he  was  the  irreconcilable 
enemy,  and  perpetual  conqueror,  not  of  any  nation  or 
man,  but  of  injustice. 


II 


CONTRABAND  OF  WAR1 

The  word  contraband  (Italian,  contrabbando ;  Spanish, 
contrabando)  signifies  something  prohibited — a  trade  car¬ 
ried  on,  or  an  article  imported  or  dealt  in,  in  violation  of 
some  inhibition.  Thus,  smuggled  goods  are  often  spoken 
of  as  contraband. 

The  term  contraband  of  war  denotes  commodities 
which  it  is  unlawful  to  carry  to  the  country,  or  to  the 
military  or  naval  forces,  of  a  belligerent.  By  a  “belliger¬ 
ent”  is  meant  one  of  the  parties  to  a  war.  Often  the  word 
“enemy”  is  used  instead  of  “belligerent.”  Writers  con¬ 
stantly  speak  of  an  “enemy”  or  “enemy’s”  country,  an 
“enemy”  ship,  or  “enemy”  goods,  meaning  thereby  merely 
that  the  country,  or  the  ship,  or  the  merchandise,  is  that 
of  a  party  to  a  war,  that  is  to  say,  of  a  belligerent  gov¬ 
ernment  or  of  one  of  its  citizens.  Sometimes  the  word 
“hostile”  is  used  instead  of  “enemy.” 

When  war  breaks  out  between  two  countries,  the  carry¬ 
ing  on  of  trade  by  the  inhabitants  of  the  one  country  with 
those  of  the  other  becomes  unlawful;  but  the  same  gen¬ 
eral  interruption  does  not  extend  to  the  commercial  inter¬ 
course  between  the  parties  to  the  war  and  third  parties, 
called  neutrals.  The  intercourse  between  the  belligerents 
and  neutrals  continues.  This  continuance  is  regarded  not 
as  a  favor  granted  by  the  belligerents  but  as  a  right  be- 

1  Address  delivered  before  the  American  Philosophical  Society,  at 
Philadelphia,  February  2,  1912.  Reprinted  from  the  Proceedings,  Vo’l.  li, 
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longing  to  neutrals.  As  between  the  belligerents,  neither 
is  required  to  grant  to  the  other  any  privilege  in  respect 
of  trade.  On  the  contrary,  they  endeavor  to  subdue  each 
other  by  all  permissible  means.  This  is  their  acknowl¬ 
edged  right.  But  the  rest  of  the  world,  composed  of 
neutral  powers,  having  no  part  in  the  quarrel  and  perhaps 
little  concern  in  the  issue,  also  has  its  rights.  Its  interests 
and  convenience  are  not  to  be  wholly  subordinated  and 
sacrificed  to  the  exigencies  of  the  one  or  the  other  of  the 
belligerents,  each  of  whom,  while  desirous  to  preserve  its 
own  trade,  would  of  course  be  glad  to  cut  off  altogether 
that  of  its  enemy;  and  it  is  therefore  acknowledged  to  be 
the  right  of  neutrals  to  continue  their  commerce  with  the 
belligerents,  subject  only  to  the  restrictions  imposed  by 
the  law  of  contraband  and  of  blockade. 

In  proceeding  to  the  discussion  of  the  subject  of  con¬ 
traband,  it  is  proper  to  advert  to  the  confusion  which 
seems  so  widely  to  prevail  as  to  the  legal  position  of  the 
prohibited  trade.  The  statement  is  frequently  made  that 
the  trade  in  contraband  of  war  is  lawful,  even  though  this 
broad  affirmation  be  immediately  followed  by  the  admis¬ 
sion  that  the  trade  is  carried  on  subject  to  the  risk  of 
capture  and  confiscation  of  the  goods,  and  of  the  deten¬ 
tion,  loss  of  freight  and  perhaps  even  the  confiscation  of 
the  ship.  This  admission  should  alone  suffice  to  put  us 
on  our  guard.  Merchandise  is  not  confiscated,  voyages 
are  not  broken  up,  ships  are  not  condemned,  for  acts  that 
are  innocent;  these  severe  and  destructive  inflictions  are 
penalties  imposed  for  acts  that  are  unlawful.  The  con¬ 
fusion  so  often  exhibited  on  this  subject  is  due  to  the 
neglect  of  certain  simple  but  fundamental  truths.  These 
are: 

1.  That,  as  between  nations,  and  particularly  in  mat¬ 
ters  of  neutrality,  the  standard  of  what  is  lawful  and 
what  is  unlawful  is  furnished  by  international  law  and 
not  by  municipal  law,  so  that,  if  the  statutes  or  other 
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measures  which  a  nation  adopts  for  the  performance  of 
its  neutral  duties  fall  short  of  that  standard)  it  exposes 
itself  to  complaints,  to  reprisals,  or  to  claims  for  damages 
which  may  be  prosecuted  by  any  of  the  methods  which 
international  law  prescribes  for  the  enforcement  of  inter¬ 
national  claims.  Of  this  fundamental  truth  there  are 
many  examples,  among  which  may  be  mentioned  the 
settlement  of  the  Alabama  claims,  which  formed  the  sub¬ 
ject  of  the  award  of  the  Geneva  Tribunal  in  1872. 

2.  That,  as  between  the  acts  which  neutral  govern¬ 
ments  and  their  citizens  are  by  international  law  forbid¬ 
den  to  commit  and  the  acts  which  neutral  governments 
are  obliged  to  prevent  their  citizens  from  committing, 
there  is  a  clear  distinction. 

Municipal  law  is  supposed  to  prohibit  not  all  the  un¬ 
neutral  acts  which  international  law  forbids,  but  only 
that  part  of  them  which  neutral  governments  are  bound 
to  repress;  the  prevention  and  punishment  of  the  rest,  by 
means  of  visit  and  search  on  the  high  seas  and  the  seizure 
and  condemnation  of  the  offending  property,  being  left 
to  the  belligerents  themselves  as  the  parties  primarily  or 
preponderantly  interested.  The  fact  that  there  are  vari¬ 
ous  kinds  of  unneutral  acts,  such  as  the  supplying  of 
contraband  of  war  to  a  belligerent,  which  neutral  govern¬ 
ments  are  not  obliged  to  prohibit  and  punish  by  their 
municipal  law,  merely  signifies  that  the  interests  of  neu¬ 
trals  as  well  as  of  belligerents  have  been  taken  into 
account,  and  that  there  are  limits  to  the  burdens  which 
neutral  governments  have  been  required  to  assume  and 
to  the  exertions  which  they  are  required  to  make. 

We  may  therefore  say  that,  by  international  law,  acts 
that  are  unneutral,  in  the  sense  of  being  unlawful,  are, 
from  the  point  of  view  of  their  prevention  and  punish¬ 
ment,  divided  into  two  classes,  (1)  those  which  neutral 
governments  are  bound  to  prevent  and  punish,  and  (2) 
those  which  neutral  governments  are  not  bound  to  pre- 
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vent  and  punish,  the  prevention  and  punishment  of  the 
latter  being  left  to  the  belligerents  themselves. 

Obviously,  the  answer  to  the  question  whether  an  act 
is  lawful  or  unlawful  depends  not  upon  the  circumstance 
that  the  right  or  the  duty  to  punish  it  is  committed  to 
one  agency  or  to  another,  but  upon  the  fact  that  it  is  or 
is  not  punishable.  The  proof  that  it  is  unlawful  is  found 
in  the  fact  that  its  commission  is  penalized.  All  acts  for 
the  commission  of  which  international  law  prescribes  a 
penalty  are  in  the  sense  of  that  law  unlawful.  Should  a 
neutral  government  itself  supply  contraband  of  war  to 
a  belligerent  it  would  clearly  depart  from  its  position  of 
neutrality  and  become  a  participant  in  the  war.  A 
neutral  government  is  not  permitted  to  perform  any 
unneutral  act  whatsoever.  The  private  citizen  under¬ 
takes  the  business  at  his  own  risk,  and  against  this  risk 
his  government  cannot  assure  him  protection  without 
making  itself  a  party  to  his  unneutral  act  and  doing  that 
which  is  unlawful. 

These  propositions  are  abundantly  established  by 
authority. 

Maritime  states,  says  Heffter,  have  adopted, 

in  a  common  and  reciprocal  interest,  the  rule  that  belligerents 
have  the  right  to  restrict  the  freedom  of  neutral  commerce  so 
far  as  concerns  contraband  of  war,  and  to  punish  violations 
of  the  law  in  that  regard.  .  .  .  This  right  has  never  been 
seriously  denied  to  belligerents.2 

Says  Kent : 

The  principal  restriction  which  the  law  of  nations  imposes 
on  the  trade  of  neutrals  is  the  prohibition  to  furnish  the 
belligerent  parties  with  warlike  stores  and  other  articles 
which  are  directly  auxiliary  to  warlike  purposes.3 

*  Heffter,  Droit  International,  Bergson’s  ed.,  by  Geffcken,  1883,  p.  384. 

‘Kent,  International  Law,  2d  ed.,  by  Abdy,  330. 
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Says  Woolsey: 

If  the  neutral  [government]  should  send  powder  or  balls, 
cannon  or  rifles,  this  would  be  a  direct  encouragement  of  the 
war,  and  so  a  departure  from  the  neutral  position.  .  .  .Now, 
the  same  wrong  is  committed  when  a  private  trader,  without 
the  privity  of  his  government,  furnishes  the  means  of  war  to 
either  of  the  warring  parties.  It  may  be  made  a  question 
whether  such  conduct  on  the  part  of  the  private  citizen  ought 
not  to  be  prevented  by  his  government,  even  as  enlistments 
for  foreign  armies  on  neutral  soil  are  made  penal.  But  it  is 
difficult  for  a  government  to  watch  narrowly  the  operations 
of  trade,  and  it  is  annoying  for  the  innocent  trader.  More¬ 
over,  the  neutral  ought  not  to  be  subjected  by  the  quarrels  of 
others  to  additional  care  and  expense.  Hence  by  the  practice 
of  nations  he  is  passive  in  regard  to  violations  of  the  rules 
concerning  contraband,  blockade,  and  the  like,  and  leaves  the 
police  of  the  sea  and  the  punishing  or  reprisal  power  in  the 
hands  of  those  who  are  most  interested,  the  limits  being  fixed 
for  the  punishment  by  common  usage  or  law.  ...  It  is 
admitted  that  the  act  of  carrying  to  the  enemy  articles 
directly  useful  in  war  is  a  wrong,  for  which  the  injured  party 
may  punish  the  neutral  taken  in  the  act.4 

Says  Manning: 

The  right  of  belligerents  to  prevent  neutrals  from  carrying 
to  an  enemy  articles  that  may  serve  him  in  the  direct  prose¬ 
cution  of  his  hostile  purposes  has  been  acknowledged  by  all 
authorities,  and  is  obvious  to  plain  reason.  .  .  .  The  non¬ 
recognition  of  this  right  .  .  .  would  place  it  in  the  power 
of  neutrals  to  interfere  directly  in  the  issue  of  wars — those 
who,  by  definition,  are  not  parties  in  the  contest  thus  receiving 
a  power  to  injure  a  belligerent,  which  even  if  direct  enemies 
they  would  not  possess.6 

Says  Creasy: 

A  belligerent  has  by  international  law  a  right  to  seize  at 
sea,  and  to  appropriate  or  destroy,  articles,  to  whomsoever 

4  Woolsey,  International  Law,  §§  178,  179. 

6  Manning,  Law  of  Nations,  Amos’s  edition,  352. 
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they  may  belong,  which  are  calculated  to  aid  the  belligerent’s 
enemy  in  the  war,  and  which  are  being  conveyed  by  sea  to 
that  enemy’s  territory.8 

Says  Holland: 

The  neutral  power  is  under  no  obligation  to  prevent  its 
subjects  from  engaging  in  the  running  of  blockades,  in  ship¬ 
ping  or  carrying  contraband,  or  in  carrying  troops  or  dis¬ 
patches  from  one  of  the  belligerents;  but,  on  the  other  hand, 
neutral  subjects  so  engaged  can  expect  no  protection  from 
their  own  government  against  such  customary  penalties  as 
may  be  imposed  upon  their  conduct  by  the  belligerent  who 
is  aggrieved  by  it.7 

The  fact  that  the  supplying  of  contraband  of  war  is 
considered  as  a  participation  in  the  hostilities  is  shown 
not  only  by  the  authority  of  writers,  but  also  by  numer¬ 
ous  state  papers. 

Washington,  in  his  famous  neutrality  proclamation  of 
April  22,  1793,  countersigned  by  Jefferson,  as  Secretary 
of  State,  announced 

that  whosoever  of  the  citizens  of  the  United  States  shall  render 
himself  liable  to  punishment  or  forfeiture  under  the  law  of 
nations,  by  committing,  aiding,  or  abetting  hostilities  against 
any  of  the  said  powers,  or  by  carrying  to  any  of  them  those 
articles  which  are  deemed  contraband  by  the  modern  usage 
of  nations,  will  not  receive  the  protection  of  the  United  States 
against  such  punishment  or  forfeiture.8 

Jefferson,  in  his  subsequent  note  to  the  British  minister, 
May  15,  1793,  observes  that  in  the  case  of  contraband  the 
law  of  nations  is  satisfied  with  the  “external  penalty” 
pronounced  in  the  President’s  proclamation.9 

President  Grant,  in  the  proclamation  issued  by  him 

“Creasy,  First  Platform  of  International  Law,  604. 

7  Holland,  Studies  in  International  Law,  124-125.  See,  also,  Moore, 
Digest  of  International  Law,  VII,  972-973. 

8  Am.  State  Papers,  For.  Rel.,  I,  140. 

0  Moore,  Digest  of  International  Law,  VII,  955. 
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August  22, 1870,  during  the  Franco-German  war,  declares, 
in  the  most  precise  terms: 

While  all  persons  may  lawfully,  and  without  restriction, 
by  reason  of  the  aforesaid  state  of  war,  manufacture  and  sell 
within  the  United  States  arms  and  munitions  of  war,  and 
other  articles  ordinarily  known  as  “contraband  of  war,”  yet 
they  can  not  carry  such  articles  upon  the  high  seas  for  the 
use  or  service  of  either  belligerent,  .  .  .  without  incurring 
the  risk  of  hostile  capture  and  the  penalties  denounced  by 
the  law  of  nations  in  that  behalf.  And  I  do  hereby  give  notice 
that  all  citizens  of  the  United  States,  and  others  who  may 
claim  the  protection  of  this  Government  who  may  misconduct 
themselves  in  the  premises,  will  do  so  at  their  peril,  and  that 
they  can  in  no  wise  obtain  any  protection  from  the  Govern¬ 
ment  of  the  United  States  against  the  consequences  of  their 
misconduct.10 

In  the  neutrality  proclamations,  issued  during  the  war 
between  the  United  States  and  Spain,  the  following  pro¬ 
visions  are  found,  in  which  the  furnishing  of  arms  and 
munitions  of  war  to  either  party  to  the  conflict  is  ex¬ 
pressly  treated  as  an  act  of  unneutrality. 

The  Brazilian  government,  by  a  circular  of  April  29, 
1898,  declared  to  be  “absolutely  prohibited”  the  “expor¬ 
tation  of  material  of  war  from  the  ports  of  Brazil  to  those 
of  either  of  the  belligerent  powers,  under  the  Brazilian 
flag  or  that  of  any  other  nation.”11 

The  King  of  Denmark  issued  April  29,  1898,  a  procla¬ 
mation  prohibiting  Danish  subjects  “to  transport  con¬ 
traband  of  war  for  any  of  the  belligerent  powers.”12 

Great  Britain’s  proclamation  of  April  23,  1898,  warned 
British  subjects  against  doing  any  act  “in  derogation  of 
their  duty  as  subjects  of  a  neutral  power,”  or  “in  violation 
or  contravention  of  the  law  of  nations,”  among  which  was 

“Moore,  Digest  of  International  Law,  VIIK  751. 

11 Proclamations  and  Decrees  during  the  War  with  Spain,  13. 

“Id.,  22. 
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enumerated  the  carrying  of  “arms,  ammunition,  military 
stores  or  materials”;  and  declared  that  “all  persons  so 
offending,  together  with  their  ships  and  goods,  will  right¬ 
fully  incur  and  be  justly  liable  to  hostile  capture,  and  to 
the  penalties  denounced  by  the  law  of  nations.”13 

The  governor  of  Curasao,  acting  under  instructions  of 
the  minister  of  the  colonies  of  the  Netherlands,  issued  a 
decree  prohibiting  “the  exportation  of  arms,  ammunition, 
or  other  war  materials  to  the  belligerents.”14 

Portugal,  while  stating,  in  Article  IV  of  her  neutrality 
decree  of  April  29,  1898,  that  “all  articles  of  lawful  com¬ 
merce”  belonging  to  subjects  of  the  belligerent  powers 
might  be  carried  under  the  Portuguese  flag,  and  that  such 
articles  belonging  to  Portuguese  subjects  might  be  carried 
under  the  flag  of  either  belligerent,  yet  declared:  “Arti¬ 
cles  that  may  be  considered  as  contraband  of  war  are 
expressly  excluded  from  the  provisions  of  this  article.”15 

Were  further  proof  needed  of  the  unneutral  and  noxi¬ 
ous  character  of  contraband  trade,  it  might  be  found  in 
the  doctrine  of  infection,  under  which  innocent  cargo  is 
condemned  when  associated  with  contraband  merchan¬ 
dise  of  the  same  proprietor,  and  the  transportation  penal¬ 
ized  by  loss  of  freight  and  expenses,  and,  under  various 
circumstances,  by  confiscation  of  the  ship. 

Bearing  in  mind  that  the  subject  which  we  are  con¬ 
sidering  is  one  of  universal  interest,  directly  affecting 
the  world’s  trade  and  involving  the  imposition  of  heavy 
pecuniary  penalties  upon  individuals,  one  ventures  little 
in  saying  that  among  present-day  questions  of  maritime 
law,  touching  intercourse  between  belligerents  and  neu¬ 
trals,  the  most  important  is  that  of  contraband.  This 
may  be  affirmed  in  spite  of  the  fact  that,  partly  because 

13  Id.,  35. 

14  Id,  27. 

“Id,  61.  See,  also,  the  proclamation  of  the  taotai  of  Shanghai,  id,  20, 
and  the  instructions  of  the  Haitian  Government,  id,  39. 
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of  the  lack  of  great  maritime  wars  in  recent  times,  its 
gravity  may  not  at  the  moment  be  generally  or  popularly 
appreciated.16  The  question  of  blockade,  although  it 
once  assumed  immense  proportions,  to  a  great  extent  lost 
its  importance  when  the  principle  was  established  that 
blockades  in  order  to  be  legally  valid  must  be  effective, 
that  is  to  say,  maintained  by  a  force  sufficient  to  prevent 
access  to  the  blockaded  port  or  at  least  to  render  such 
access  dangerous.  Since  the  definite  and  universal  ac¬ 
ceptance  of  this  principle,  by  which  neutral  commerce 
was  relieved  of  the  hazards  to  which  it  was  formerly 
exposed  from  measures  generically  designated  by  the 
odious  name  of  “paper  blockades,”  the  conflict  between  j 
belligerent  right  and  neutral  right  has  been  carried  on 
chiefly  in  the  domain  of  contraband,  to  which  it  may  be 
said  that  all  the  legal  uncertainties  that  formerly  attended 
the  subject  of  blockade  have  been  transferred,  with  many 
additions  and  aggravations. 

In  order  to  demonstrate  the  paramount  importance  of 
the  question  of  contraband,  it  is  unnecessary  to  do  more 
than  point  out  that,  if  the  claim  of  capture  on  this  ground 
be  not  properly  limited,  the  two  great  safeguards  of 
neutral  rights  established  after  generations  of  conflict 
become  utterly  worthless.  I  refer  to  the  rule  that  free 
ships  make  free  goods  and  the  rule  that  blockades  must 
be  effectively  maintained. 

First,  let  us  consider  the  rule  that  free  ships  make  free 
goods.  By  what  has  been  called  the  common  law  of  the 
sea,  the  goods  of  an  enemy  were  subject  to  capture  and 
confiscation  without  regard  to  the  character  of  the  ship 
in  which  they  were  borne.  The  enforcement  of  this  rule 
necessarily  involved  the  capture  and  bringing  in  of  neu¬ 
tral  vessels  whose  cargoes  were  alleged  to  be  composed 
even  in  small  part  of  the  goods  of  a  belligerent.  The 

“Its  gravity  again  became  apparent  soon  after  the  outbreak  of  the 
war  in  Europe  in  1914. 
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breaking  up  of  voyages  in  this  manner,  with  all  the 
resultant  losses,  entailed  so  much  hardship  that,  as 
early  as  the  seventeenth  century,  there  sprang  up  an 
agitation  for  the  exemption  of  neutral  vessels  from  moles¬ 
tation  for  carrying  goods  which  happened  to  belong  to 
a  citizen  of  a  belligerent  country.  Such  an  exemption 
gradually  came  to  be  embodied  in  treaties;  and  when  on 
February  28,  1780,  the  Empress  Catherine  of  Russia  is¬ 
sued  her  celebrated  manifesto,  which  formed  the  basis  of 
the  Armed  Neutrality,  she  announced  this  rule: 

2.  Goods  belonging  to  the  subjects  of  the  said  nations  at 
war  are,  with  the  exception  of  contraband  articles,  free  [from 
capture]  on  board  neutral  vessels.  ' 

This  definite  enunciation  of  the  rule  that  free  ships 
make  free  goods  was  incorporated  in  the  Declaration  of 
Paris  of  1856  in  the  following  terms: 

2.  The  neutral  flag  covers  the  enemy’s  goods,  with  the 
exception  of  contraband  of  war. 

The  United  States,  Spain  and  Mexico  (Mexico  acting 
under  the  direct  influence  of  the  United  States)  did  not 
adhere  to  the  Declaration  of  Paris,  because  it  undertook 
to  abolish  privateering  ;  but  the  United  States  and  Spain 
expressly  accepted  the  rule  that  free  ships  make  free 
goods,  and  this  was  proclaimed  by  the  United  States  in 
1898  as  a  principle  of  international  law  and  was  so  ac¬ 
cepted  by  Spain  in  the  war  between  the  two  countries  in 
that  year.  Moreover,  Spain  has  since  adhered  to  the 
Declaration  of  Paris  in  its  entirety.17  But,  note  the  excep¬ 
tion  to  the  rule.  Enemy’s  goods  are  exempt  from  capture 
under  the  neutral  flag,  “with  the  exception  of  contraband 
of  war.”  In  other  words,  the  operation  of  this  rule  and 
the  protection  intended  to  be  afforded  by  it  are  wholly 
dependent  upon  the  definition  of  contraband.  Make  the 


17  June  18,  1908. 
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list  of  contraband  long  enough,  and  the  rule  becomes  a 
farce. 

Secondly,  take  the  law  of  blockade.  At  one  time 
fictitious  blockades  were  the  bane  of  neutral  commerce. 
In  the  twelve  years  that  followed  the  breach  of  the 
Peace  of  Amiens — the  days  of  the  so-called  Napoleonic 
wars — millions  upon  millions  of  neutral  property  were 
unlawfully  confiscated  for  the  alleged  violation  of  or 
attempt  to  violate  blockades  which  existed  only  on  paper. 

The  declaration  of  the  Empress  Catherine  above  re¬ 
ferred  to  contained  the  following  rule: 

4.  To  determine  what  constitutes  a  blockaded  port,  this 
denomination  is  confined  to  those  the  entrance  into  which  is 
manifestly  rendered  dangerous  in  consequence  of  the  dis¬ 
positions  made  by  the  attacking  power  with  ships  stationed 
sufficiently  near. 

The  Declaration  of  Paris  of  1856  provided: 

4.  Blockades,  in  order  to  be  binding,  must  be  effective; 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  pre¬ 
vent  access  to  the  coast  of  the  enemy. 

The  world  accepted  this  principle  with  joyful  una¬ 
nimity.  We  may,  however,  pertinently  inquire,  What 
is  it  worth,  if  the  definition  of  contraband  be  not  properly 
limited?  The  answer  is  not  difficult.  If  the  definition  of 
contraband  be  so  extended  as  to  embrace  in  some  form, 
positively  or  conditionally,  practically  all  articles  of  com¬ 
merce,  the  question  of  blockade  ceases  to  be  important. 
The  security  intended  to  be  afforded  to  the  neutral,  by 
requiring  the  belligerent  to  make  his  blockade  effective, 
becomes  a  mockery ;  the  belligerent  is  practically  relieved 
of  the  burden  of  maintaining  blockades,  for,  instead  of 
keeping  his  ships  at  certain  points  and  hampering  his 
offensive  use  of  them,  he  can  roam  the  seas  at  will  and 
seize  all  articles  destined  to  any  belligerent  port  under 
the  claim  of  contraband. 
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Let  us  consider  the  significance  of  the  question  of  con¬ 
traband  in  yet  another  relation.  It  is  creditable  to  our 
humanity  that  proposals  having  a  benevolent  sound 
usually  evoke  a  prompt  and  generous  response,  but  it 
sometimes  happens  that  the  substance  upon  examina¬ 
tion  turns  out  to  be  less  benevolent  than  the  sound.  We 
have  lately  heard  much  of  the  proposed  immunity  of 
private  property  at  sea  from  capture.  The  United  States 
is  said  to  have  advocated  such  a  measure  at  both  Hague 
Conferences.  What  has  happened  is  actually  this:  Some 
of  our  earlier  statesmen,  notably  Franklin,  did  in  reality 
advocate  a  very  wide  exemption  not  only  of  property  but 
also  of  persons,  on  land  as  well  as  on  the  Sea;  from  the 
operations  of  war;  and  their  example  was  followed  by 
some  of  their  successors.  In  1857  the  government  Of' the 
United  States,  being  embarrassed  by  its  refusal  to  accede 
to  the  Declaration  of  Paris  on  account  of  the  clause 
abolishing  privateering,  offered  to  adhere  on  condition 
that  the  powers  go  farther  and  exempt  private  property 
at  sea  from  capture;  but  this  offer  was  expressly  subject 
to  the  exceptions  of  contraband  and  blockade.  In  1907 
Mr.  Choate,  on  behalf  of  the  Delegation  of  the  United 
States,  submitted  to  the  second  Peace  Conferences  at  The 
Hague  the  following  resolution: 

The  private  property  of  all  citizens  or  subjects  of  the  signa¬ 
tory  powers,  with  the  exception  of  contraband  of  war,  shall 
be  exempt  from  capture  ox  seizure  on  the  sea  by  the  armed 
vessels  or  by  the  military  forces  of  any  of  the  said  signatory 
powers.  But  nothing  herein  contained  shall  extend  exemption 
from  seizure  to  vessels  and  their  cargoes  which  may  attempt 
to  enter  a  port  blockaded  by  the  naval  forces  of  any  of  the 
said  powers. 

What  therefore  the  United  States  since  1850  has  pro¬ 
posed  is,  not  that  private  property  at  sea  shall  be  exempt 
from  capture,  but  that  it  shall  be  so  exempt,  subject  to 
the  exceptions  of  contraband  and  blockade.  The  pro- 
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posal,  as  thus  qualified,  no  doubt  had  a  substantial  char¬ 
acter  in  1857,  since  the  government  of  the  United  States 
at  that  day  still  recalled  the  limitations  upon  contraband 
for  which  it  had  traditionally  contended.  The  case  was 
the  same  when,  by  the  treaty  of  commerce  between  the 
United  States  and  Italy  of  February  26,  1871,  it  was 
actually  agreed  (Article  XII).  that,  in  the  event  of  war 
between  the  two  countries,  the  private  property  of  their 
citizens  and  subjects  should  be  exempt  from  capture  on 
the  high  seas  or  elsewhere,  subject  to  the  exceptions  of 
contraband  and  blockade;  for  the  treaty  then  proceeded 
(Article  XV)  precisely  to  limit  the  scope  of  contraband, 
confining,  it' t'o  arms  and  munitions  of  war,  and  declaring 
that  those  articles  “and  no  others”  should  be  compre¬ 
hended  under  that  denomination.18  But  at  The  Hague, 
in  1907,  the  importance  of  the  exceptions  was  greatly 
enhanced  by  the  separate  presentation  on  the  part  of  the 
United  States  of  an  extremely  vague  and  sweeping  propo¬ 
sition  on  contraband  of  war,  in  which  provisions  appear, 
no  doubt  for  the  first  time  in  American  diplomacy,  in  the 
category  of  absolute  as  well  as  in  that  of  conditional  con¬ 
traband.19  Taking  into  consideration  the  objects  of  war, 
opinions  will  necessarily  differ  as  to  the  merits  and  value 
of  a  proposal  to  exempt  enemy  ships  and  enemy  goods 
as  such  from  capture,  while  leaving  in  force  the  law  of 
blockade  and  of  contraband,  without  any  precise  defi¬ 
nition  or  limitation  of  the  latter.  Such  a  proposal  holds 
out  no  advantage  to  neutrals,  but  offers  to  belligerents 
the  favor  of  placing  them  on  the  same  footing  as  neutrals 
commercially.  And  even  the  extent  of  this  favor  would 
depend  upon  the  definition  and  scope  of  contraband.  Is 
there  not,  indeed,  a  certain  incongruity  in  exempting  from 
capture  such  an  obviously  important  auxiliary  to  military 

“Note  A,  infra,  p.  70. 

“Note  B,  infra,  p.  71. 
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and  naval  operations  as  the  ships  of  an  enemy,  while 
subjecting  to  seizure  and  confiscation  the  agricultural 
products  of  a  neutral? 

The  question  of  contraband  may  now  be  considered  in 
its  historical  and  experimental  aspects.  It  is  unnecessary 
for  this  purpose  to  enter  minutely  into  the  origin  of  the 
subject.  It  suffices  to  say  that  in  the  sixteenth  and  the 
early  part  of  the  seventeenth  century,  the  law  of  contra¬ 
band  and  of  blockade  both  being  unsettled,  belligerents 
often  assumed  the  right  to  capture  all  neutral  ships  and 
merchandise  bound  to  an  enemy’s  port,  thus  in  effect 
denying  the  existence  of  any  right  of  neutral  trade  as 
opposed  to  belligerent  exigencies.  The  neutral,  if  he  dif¬ 
fered  with  the  belligerent  as  to  the  necessity  of  the  in¬ 
hibition  or  the  propriety  of  the  capture,  would  resort  to 
reprisals.  The  conflicts  that  resulted  and  the  constant 
interruptions  of  trade,  rendering  it  impossible  to  carry  on 
international  commerce  without  risk  of  ruinous  losses, 
induced  governments  in  the  latter  half  of  the  seventeenth 
century  to  concert  a  decided  change  in  practice. 

Grotius,  in  his  De  Jure  Belli  ac  Pads  (1625),  perhaps 
recording  the  transition  in  thought,  divided  articles, 
with  reference  to  the  question  of  contraband,  into 
three  classes,  (1)  those  that  were  of  use  only  in  war,  (2) 
those  that  wTere  of  no  use  in  war,  but  served  only  for  plea¬ 
sure,  and  (3)  those  that  were  useful  both  in  war  and  in 
peace  (i.  e.,  things  of  double  use,  ancipitis  usus),  as 
money,  provisions,  ships  and  their  appurtenances.  The 
first  he  held  to  be  prohibited;  the  second,  to  be  free.  As 
to  the  third,  the  circumstances  of  the  war  must,  he  said, 
be  considered;  and  if  the  belligerent  could  not  protect 
himself  unless  he  intercepted  it,  necessity  would  give  him 
the  right  to  intercept  it,  “but  under  the  obligation  of 
restitution,  except  there  be  cause  to  the  contrary.”  As 
an  example  of  “cause  to  the  contrary,”  he  instanced  the 
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case  of  the  supplying  of  a  besieged  town  or  a  blockaded 
port,  when  a  surrender  or  a  peace  was  daily  expected.20 

By  a  treaty  between  France  and  the  Hanse  Towns, 
signed  at  Paris,  May  10,  1655,  contraband  was  confined 
to  munitions  of  war,  and  it  was  expressly  declared  that 
wheat  and  grains  of  all  sorts,  vegetables  and  other  things 
serving  to  sustain  life,  might  be  carried  to  the  enemy, 
provided  that  they  were  not  transported  to  towns  and 
places  actually  under  attack  and  were  taken  voluntarily 
and  not  under  compulsion  of  the  enemy,  in  which  case 
they  might  be  seized  and  retained  on  paying  their  just 
value. 

November  7, 1659,  there  was  concluded  between  France 
and  Spain  the  famous  Treaty  of  the  Pyrenees.  Articles 
XII  and  XIII  dealt  with  the  subject  of  contraband,  in¬ 
cluding  therein  only  such  things  as  were  distinctly  of 
warlike  character,  and  excluding  therefrom  wheat,  corn 
and  other  grains,  pulse,  oils,  wines,  salt,  and  generally  all 
things  useful  to  sustain  life,  unless  destined  to  towns  and 
places  “besieged,  blocked  up,  or  surrounded.”21 

The  Dutch  agreed  to  these  categories  in  1662,  and  were 
soon  followed  by  Great  Britain,  in  treaties  made  with  the 
United  Provinces  and  Spain  in  1667,  and  with  France 
in  1677. 

In  1713  came  the  Peace  of  Utrecht.  By  the  treaties 
concluded  between  France  and  the  other  powers  on  that 
occasion,  the  subject  of  contraband  was  definitely  regu¬ 
lated  on  the  most  advanced  lines.  For  example,  in  the 
treaty  of  commerce  with  Great  Britain  signed  April  11 
(1713),  while  contraband  was  limited  to  certain  enumer¬ 
ated  articles  of  warlike  character,  the  non-contraband 
list,  which  embraced  wheat,  barley  and  other  grains, 
pulse,  tobacco,  spices,  salt  and  smoked  fish,  cheese  and 
butter,  beer,  oils,  wines,  sugars,  salt,  “and  in  general  all 

aoGrotius,  De  Jure  Belli  ac  Pads,  Lib.  Ill,  c.  I,  v.  1-3. 

“Note  C,  infra,  p.  72. 
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provisions  which  serve  for  the  nourishment  of  mankind 
and  the  sustenance  of  life,”  was  extended  to  many  other 
articles,  all  of  which  were  declared  to  be  free  except  when 
transported  to  places  “besieged,  blocked  up  round  about, 
or  invested.”22 

Similar  stipulations  were  incorporated  in  the  British- 
French  commercial  treaty  signed  at  Versailles,  Septem¬ 
ber  26,  1786. 

In  the  manifesto  of  the  Empress  Catherine  of  Russia 
of  1780,  which  formed,  as  heretofore  stated,  the  basis  of 
the  Armed  Neutrality,  it  was  declared  that  her  Imperial 
Majesty  adhered  to  Articles  X  and  XI  of  her  treaty  of 
commerce  with  Great  Britain,  and  extended  their  pro¬ 
visions  to  all  the  nations  at  war.  This  treaty  was  con¬ 
cluded  June  20,  1766.  With  the  “single  exception”  of 
certain  enumerated  articles,  which  were  “accounted  am¬ 
munition  or  military  stores,”  it  was  agreed  that  the 
subjects  of  the  one  party  might  transport  “all  sorts  of 
commodities”  to  places  belonging  to  the  enemy  of  the 
other  that  were  not  “actually  blocked  up,  or  besieged,  as 
well  by  sea  as  by  land.”23 

Such  was  the  condition  of  things  when  the  wars  grow¬ 
ing  out  of  the  French  Revolution  began.  The  enthusiastic 
devotion  of  the  French  on  the  one  hand  to  the  principles 
which  they  had  espoused,  and  the  frenzied  resistance  of 
monarchical  governments  on  the  other  hand  to  what  they 
regarded  as  an  anarchical  propagandism  threatening 
thrones  everywhere  by  force  of  example  if  not  by  force 
of  arms,  imparted  to  these  struggles  a  peculiarly  intense 
and  lawless  character.  Three  months  after  the  war 
between  France  and  Great  Britain  was  declared,  the 
National  Convention,  May  9,  1793,  there  being  a  scarcity 
of  food  in  France,  adopted  a  decree  authorizing  the  seizure 
of  vessels  laden  wholly  or  in  part  with  provisions,  which, 

23  Note  D,  infra,  p.  73. 

23  Note  E,  infra,  p.  74. 
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if  found  to  be  neutral  property,  were  to  be  paid  for  at  the 
price  which  they  would  have  fetched  at  the  port  of  desti¬ 
nation,  together  with  an  allowance  for  freight  and  for  the 
vessel’s  detention.  This  was  a  claim  not  of  contraband 
but  of  preemption.  Nevertheless,  the  United  States  pro¬ 
tested  against  it,  and  it  was  not  uniformly  enforced 
against  American  vessels.  Great  Britain  on  the  other 
hand,  wishing  not  only  to  supply  her  own  wants  but  to 
increase  the  pressure  on  France,  advanced  a  claim  com¬ 
pounded  of  contraband  and  preemption.  By  an  order  in 
council  of  June  8,  1793,  which  was  communicated  to  the 
Admiralty  on  the  28th  of  the  same  month,  the  com¬ 
manders  of  British  ships  of  war  and  privateers  were 
authorized  to  seize  all  vessels  laden  wholly  or  in  part  with 
corn  ( i .  e.,  cereals  generally,  as  wheat,  barley,  rye  and 
oats,  but  more  especially  wheat),  flour,  or  meal,  bound 
to  any  port  in  France,  or  any  port  occupied  by  the  armies 
of  France,  in  order  that  such  provisions  might  be  pur¬ 
chased  on  behalf  of  the  government,  with  an  allowance 
to  the  vessel  for  freight,  or  in  order  that  the  master  might 
be  required  to  give  security  to  dispose  of  such  cargo  in  a 
country  in  amity  with  Great  Britain.  The  British  gov¬ 
ernment  assumed  to  justify  this  order  on  the  ground  that 
by  the  law  of  nations,  as  laid  down  by  the  most  modern 
writers,  and  particularly  by  Vattel,  all  provisions  were  to 
be  considered  as  contraband,  and  as  such  liable  to  con¬ 
fiscation,  where  the  depriving  an  enemy  of  them  was  one 
of  the  means  intended  to  be  employed  for  reducing  him 
to  reasonable  terms  of  peace;  and  that  the  actual  situa¬ 
tion  of  France  rendered  this  reasoning  peculiarly  ap¬ 
plicable,  not  only  because  the  scarcity  there  was  caused 
by  the  unusual  measure  of  arming  almost  the  whole 
laboring  class  of  the  nation,  but  also  because  the  trade 
was  to  be  regarded,  not  as  a  mercantile  speculation  of 
individuals,  but  as  an  immediate  operation  of  the  very 
persons  who  had  declared  war  and  were  carrying  it  on 
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against  Great  Britain.  On  these  considerations,  said  the 
British  government,  the  powers  at  war  would  have  been 
perfectly  justifiable  if  they  had  considered  all  provisions 
as  contraband  and  had  directed  them  as  such  to  be 
brought  in  for  confiscation,  but  they  had  only  sought  to 
prevent  the  French  from  being  supplied  with  corn,  omit¬ 
ting  all  mention  of  other  provisions,  and  even  in  respect 
of  corn,  instead  of  confiscating  the  cargoes,  had  secured 
to  the  proprietors,  if  neutral,  a  full  indemnity  for  an> 
loss  they  might  sustain. 

The  United  States,  on  the  other  hand,  declared  that 
the  position  that  provisions  were  contraband  in  the  case 
where  the  depriving  an  enemy  of  them  was  one  of  the 
means  intended  to  be  employed  for  reducing  him  to  rea¬ 
sonable  terms  of  peace,  or  in  any  case  but  that  of  a  place 
actually  blockaded,  was  entirely  new;  that  reason  and 
usage  had  established  that,  when  two  nations  went  to 
war,  those  who  chose  to  live  in  peace  retained  their 
natural  right  to  pursue  their  agriculture,  manufactures, 
and  other  ordinary  vocations,  and  to  carry  the  produce 
of  their  industry,  for  exchange,  to  all  nations,  belligerent 
or  neutral,  except  that  they  must  not  furnish  implements 
of  war  to  the  belligerents  or  send  anything  to  a  blockaded 
place.  Implements  of  war  destined  to  a  belligerent  were 
treated  as  contraband,  and  were  subject  to  seizure  and 
confiscation.  Corn,  flour,  and  meal  were  not,  said  the 
United  States,  of  the  class  of  contraband,  and  conse¬ 
quently  remained  articles  of  free  commerce.  The  state  of 
war  between  Great  Britain  and  France  furnished  neither 
belligerent  with  the  right  to  interrupt  the  agriculture 
of  the  United  States,  or  the  peaceable  exchange  of  its 
produce  with  all  nations.  Such  an  act  of  interference 
tended  directly  to  draw  the  United  States  from  the  state 
of  peace  in  which  they  wished  to  remain.  If  the  United 
States  permitted  corn  to  be  sent  to  Great  Britain  and  her 
friends,  and  refused  it  to  France,  such  an  act  of  partiality 
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might  lead  to  war  with  the  latter  power.  If  they  with¬ 
held  supplies  of  provisions  from  France,  they  should  in 
like  manner  be  bound  to  withhold  them  from  her  enemies 
also,  and  thus  to  close  to  themselves  all  the  ports  of 
Europe  where  corn  was  in  demand,  or  else  make  them¬ 
selves  a  party  to  the  war.  This  was  a  dilemma  into  which 
no  pretext  for  forcing  the  United  States  could  be  found. 
Great  Britain  might,  indeed,  feel  the  desire  of  starving  an 
enemy  nation ;  but  she  could  have  no  right  to  do  it  at  the 
cost  of  the  United  States,  or  to  make  the  latter  the  instru¬ 
ment  of  it.24 

Such  was  the  position  maintained  by  the  United  States  ; 
and  when  John  Jay  was  sent  on  a  special  mission  to  Eng¬ 
land  in  1794  to  negotiate  a  settlement  of  differences,  the 
first  topic  discussed  in  his  instructions  was  that  of  the 
vexations  inflicted  on  commerce  under  orders  in  council. 
By  the  treaty  which  he  signed  on  November  19,  1794,  a 
precise  enumeration  was  made  (Article  XVIII)  of  the 
things  which  were  admitted  to  be  contraband,  and  it  was 
stipulated  that  when  cases  arose  in  which  “provisions  and 
other  articles  not  generally  contraband”  might,  according 
to  the  existing  law  of  nations,  be  regarded  as  becoming 
such,  they  should  not,  even  though  seized  on  that  ground, 
be  confiscated,  but  should  be  paid  for  at  their  full  value, 
together  with  a  reasonable  mercantile  profit,  freight  and 
demurrage.25  Nor  was  this  all.  A  mixed  commission  wras 
established  under  the  treaty  (Article  VII)  to  adjudicate 
complaints  on  account  of  seizures.  The  British  authori¬ 
ties,  where  they  made  compensation  for  cargoes  of  pro¬ 
visions,  adopted  as  a  basis  the  invoice  price  plus  a 
mercantile  profit  of  ten  per  cent.  The  claimants  con¬ 
tended  that  this  was  inadequate.  The  commission  allowed 

“For  a  full  narrative  of  this  incident  and  the  text  of  the  orders  in 
council,  see  Moore,  History  and  Digest  oj  International  Arbitrations, 
I,  299-306. 

“Note  F,  infra,  p.  75. 
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the  net  value  of  the  cargo  at  its  port  of  destination  at  the 
time  at  which  it  probably  would  have  arrived  there,  had 
it  not  been  seized.  The  awards  of  the  commission  in  the 
case  of  captured  vessels  laden  with  provisions  and  bound 
to  France  are  estimated  to  have  amounted  to  £720,000, 
or  approximately  $3,500,000.26 

The  position  successfully  maintained  by  the  United 
States  in  the  case  of  Great  Britain  was  altogether  in 
accord  with  that  which  was  reciprocally  acted  upon  in  its 
relations  with  other  powers.  The  commercial  treaty  with 
France  of  1778 — the  first  treaty  concluded  by  the  United 
States — substantially  incorporated  the  Utrecht  clause  on 
the  subject  of  contraband,27  as  also  did  the  later  conven¬ 
tion  of  1800.  A  similar  stipulation  may  be  found  in  the 
treaty  with  Sweden  of  1783,  and  in  that  with  Spain  of 
1795.  In  the  treaties  of  1785  and  1799  the  United  States 
and  Prussia  went  so  far  as  to  agree  that  even  arms  and 
munitions  of  war,  when  seized  as  contraband,  should  not 
be  confiscated,  but  that  the  captor  should  pay  for  them 
if  he  converted  them  to  his  own  use,  or  pay  damages  if 
he  merely  detained  them.28  In  the  treaty  between  the 
United  States  and  Colombia  of  1824  a  clause  on  contra¬ 
band  was  inserted  which  furnished  the  model  followed 
by  the  United  States  with  practical  uniformity  in  its  sub¬ 
sequent  treaties.29  It  is  substantially  reproduced  in  the 
contraband  articles  of  the  treaty  with  Italy  of  1871.  It 
may  also  be  found  in  identical  or  nearly  identical  terms 
in  the  treaties  between  the  United  States  and  the  follow¬ 
ing  powers:  Central  America,  1825;  Brazil,  1828;  Mexico, 
1831;  Chile,  1832;  Peru-Bolivia,  1836;  Venezuela,  1836 
and  1860;  Ecuador,  1839;  New  Granada,  1846;  Salvador, 

M  Moore,  History  and  Digest  oj  International  Arbitrations,  I, 
343-344. 

27  Note  G,  infra,  p.  76. 

28  Note  H,  infra,  pp.  78-79. 

28  Note  I,  infra,  p.  79. 
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1850  and  1870;  Peru,  1851  and  1870;  Two  Sicilies,  1855; 
Bolivia,  1858;  Haiti,  1864;  Dominican  Republic,  1867. 

During  the  war  with  Spain,  in  1898,  the  subject  of  con¬ 
traband  was  dealt  with  by  the  United  States  in  General 
Orders  No.  492,  which  specified  certain  articles  as  “abso¬ 
lutely  contraband”  and  others  as  “conditionally  contra¬ 
band.”  The  former  included  arms  and  munitions  of  war 
and  machinery  for  their  manufacture,  saltpeter,  military 
accoutrements  and  equipments,  and  horses.  The  “con¬ 
ditionally  contraband”  were: 

Coal,  when  destined  for  a  naval  station,  a  port  of  call,  or 
a  ship  or  ships  of  the  enemy;  materials  for  the  construction 
of  railways  or  telegraphs,  and  money,  when  such  materials 
or  money  are  destined  for  the  enemy’s  forces ;  provisions,  when 
destined  for  an  enemy’s  ship  or  ships,  or  for  a  place  that  is 
besieged. 

In  the  early  stages  of  the  Boer  war  a  question  arose 
between  the  United  States  and  Great  Britain  as  to  the 
seizure  of  various  articles  shipped  at  New  York,  some  of 
them  on  regular  monthly  orders,  by  American  merchants 
and  manufacturers  on  the  vessels  Beatrice,  Maria,  and 
Mashona,  which  were  seized  by  British  cruisers  while  on 
the  way  to  Delagoa  Bay.  These  articles  consisted  chiefly 
of  flour,  canned  meats,  and  other  foodstuffs,  but  also 
embraced  lumber,  hardware,  and  various  miscellaneous 
articles,  as  well  as  quantities  of  lubricating  oil,  which 
were  consigned  partly  to  the  Netherlands  South  African 
Railway,  in  the  Transvaal,  and  partly  to  the  Lourengo 
Marques  Railway,  a  Portuguese  concern.  It  was  at  first 
supposed  that  the  seizures  were  made  on  the  ground  of 
contraband,  and  with  reference  to  this  possibility  the  gov¬ 
ernment  of  the  United  States,  on  January  2,  1900, &de- 
clared  that  it  could  not  recognize  their  validity  “under 
any  belligerent  right  of  capture  of  provisions  and  other 
goods  shipped  by  American  citizens  in  ordinary  course  of 
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trade  to  a  neutral  port.  It  soon  transpired,  however, 
that  the  Beatrice  and  Mashona,  which  were  British  ships, 
and  the  Maria,  which,  though  a  Dutch  ship,  was  at  first 
supposed  to  be  British,  were  arrested  for  violating  a 
municipal  regulation  forbidding  British  subjects  to  trade 
with  the  enemy,  the  alleged  offense  consisting  in  the 
transportation  of  goods  destined  to  the  enemy’s  territory. 
The  seizure  of  the  cargoes  was  declared  to  be  only  inci¬ 
dental  to  the  seizure  of  the  ships.  As  to  certain  articles, 
however  (particularly  the  oil  consigned  to  the  Nether¬ 
lands  South  African  Railway  in  the  Transvaal),  an  allega¬ 
tion  of  enemy’s  property  was  made;  but  no  question  of 
contraband  was  raised,  and  it  was  eventually  agreed  that 
the  United  States  consul-general  at  Cape  Town  should 
arrange  with  Sir  Alfred  Milner,  the  British  high  com¬ 
missioner,  for  the  release  or  purchase  by  the  British  gov¬ 
ernment  of  any  American-owned  goods,  which,  if  pur¬ 
chased,  were  to  be  paid  for  at  the  price  they  would  have 
brought  at  the  port  of  destination  at  the  time  they  would 
have  arrived  there  in  case  the  voyage  had  not  been  inter¬ 
rupted.  In  the  course  of  the  correspondence,  Lord  Salis¬ 
bury  thus  defined  the  position  of  the  British  ^government 
on  the  question  of  contraband: 

Foodstuffs,  with  a  hostile  destination,  can  be  considered 
contraband  of  war  only  if  they  are  supplies  for  the  enemy’s 
forces.  It  is  not  sufficient  that  they  are  capable  of  being  so 
used ;  it  must  be  shown  that  this  was  in  fact  their  destination 
at  the  time  of  the  seizure. 

This  statement  by  Lord  Salisbury  was  in  harmony  with 
what  is  laid  down  in  Holland’s  Manual  of  Naval  Prize 
Law,  issued  by  the  British  Admiralty  in  1888.  In  this 
Manual  conditional  contraband  embraces  provisions  and 
liquors  fit  for  consumption  of  army  or  navy;  money; 
telegraphic  materials,  such  as  wire,  porous  cups,  platina, 
sulphuric  acid,  and  zinc;  materials  for  railway  construe- 
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tion,  as  iron  bars  and  sleepers;  coals,  hay,  horses,  rosin, 
tallow,  and  timber.  But  these  articles,  it  is  stated,  are 
contraband  only  in  case  it  may  be  presumed  that  they  are 
intended  to  be  used  for  the  purposes  of  war,”  and  “this 
presumption  arises  when  such  hostile  destination  of  the 
vessel  is  either  the  enemy’s  fleet  at  sea,  or  a  hostile  port 
used  exclusively  or  mainly  for  naval  or  military  equip¬ 
ment.” 

On  the  outbreak  of  the  war  with  Japan,  the  Russian 
government,  in  March,  1904,  published  instructions  to  its 
naval  commanders  which  forbade  the  conveyance  of  con¬ 
traband  “to  Japan  or  to  Japanese  armed  forces,”  and 
denounced  as  contraband  “foodstuffs,”  including  all  kinds 
of  grain,  fish,  fish  products  of  various  kinds,  beans,  bean 
oil,  and  oil  cakes.  The  British  government  protesting 
expressed  “great  concern”  that  “rice  and  provisions 
should  be  treated  as  unconditionally  contraband,  this 
being  regarded  “as  inconsistent  with  the  law  and  practice 
of  nations.”  The  British  government,  it  was  declared, 
did  not  contest  “that,  in  particular  circumstances,  pro¬ 
visions  may  acquire  a  contraband  character,  as  for  in¬ 
stance,  if  they  should  be  consigned  direct  to  the  army 
or  fleet  of  a  belligerent,  or  to  a  port  where  such  fleet  may 
be  lying” ;  but  it  could  not  admit  “that  if  such  provisions 
were  consigned  to  the  port  of  a  belligerent  (even  though 
it  should  be  a  port  of  naval  equipment)  they  should 
therefore  be  necessarily  regarded  as  contraband  of  war.” 
The  true  test  appeared  to  be  “whether  there  are  circum¬ 
stances  relating  to  any  particular  cargo  to  show  it  that 
it  is  destined  for  military  or  naval  use.” 

The  United  States  was  obliged  to  deal  with  the  same 
question  in  the  case  of  the  steamer  Arabia ,  whose  cargo, 
composed  of  railway  material  and  flour,  destined  to  Japa¬ 
nese  ports  and  consigned  to  various  commercial  houses 
there,  was  condemned  by  the  Russian  prize  court  at 
Vladivostok  as  contraband,  on  the  strength  of  its  destina- 
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tion.  The  United  States  protested  against  this  judgment 
as  involving  a  “disregard  of  the  settled  law  of  nations.” 
The  United  States  declared  that  it  was  “vital  to  the 
legitimate  maritime  commerce  of  neutral  states”  that 
there  should  be  “no  relaxation”  of  the  distinctions  with 
regard  to  contraband;  that  there  was  and  could  be  “no 
middle  ground”;  that  “the  criterion  of  warlike  usefulness 
and  destination”  had  “been  adopted  by  the  common  con¬ 
sent  of  civilized  nations,  after  centuries  of  struggle  in 
wdiich  each  belligerent  made  indiscriminate  warfare  upon 
all  commerce  of  all  neutral  states  with  the  people  of  the 
other  belligerent,  and  which  led  to  reprisals  as  the  mildest 
available  remedy” ;  that,  while  articles  such  as  arms  and 
ammunition,  self-evidently  of  warlike  use,  were  contra¬ 
band  if  destined  to  enemy  territory,  yet  articles  such  as 
coal,  cotton,  and  provisions,  which,  though  ordinarily 
innocent,  were  capable  of  warlike  use,  were  “not  subject 
to  capture  and  confiscation  unless  shown  by  evidence  to 
be  actually  destined  for  the  military  or  naval  forces  of  a 
belligerent”;  that  “this  substantive  principle  of  the  law 
of  nations”  could  “not  be  overridden  by  a  technical  rule 
of  the  prize  court  that  the  owners  of  the  captured  cargo 
must  prove  that  no  part  of  it”  might  reach  the  enemy 
forces;  and  that,  such  proof  being  “of  an  impossible 
nature,”  its  exaction  would  render  neutral  commerce  im¬ 
possible  and  result  in  the  condemnation  of  the  innocent 
with  the  guilty.  In  conclusion  the  ambassador  of  the 
United  States  at  St.  Petersburg  was  instructed  to  express 
“the  deep  regret  and  grave  concern”  with  which  his  gov¬ 
ernment  had  received  the  unqualified  communication  of 
the  decision  of  the  prize  court,  and  was  directed  to  “make 
earnest  protest  against  it”  and  to  say  that  his  government 
regretted  “its  complete  inability  to  recognize  the  princi¬ 
ple  of  that  decision  and  still  less  to  acquiesce  in  it  as  a 
policy.” 

In  consequence  of  the  British  and  American  protests 
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the  Russian  government  appointed  a  commission  to  con¬ 
sider  the  question  of  contraband,  and  on  October  22,  1904, 
announced  that,  while  horses  and  beasts  of  burden  would 
continue  to  be  treated  as  contraband  of  war,  yet  various 
other  articles,  including  rice  and  foodstuffs,  would  be 
considered  as  contraband  if  destined  for  a  belligerent 
government,  its  administration,  army,  navy,  fortresses, 
naval  ports,  or  purveyors,  but  not  if  “addressed  to  private 
individuals.” 

Since  the  war  between  Russia  and  Japan,  the  subject 
of  contraband  has  been  dealt  with  in  the  Declaration  of 
London,  signed  February  26,  1909,  by  representatives  of 
Germany,  the  United  States,  Austria-Hungary,  Spain, 
France,  Great  Britain,  Italy,  Japan,  The  Netherlands,  and 
Russia,  with  the  object  of  laying  down  rules  of  maritime 
law,  embracing  blockade,  contraband,  unneutral  service, 
destruction  of  neutral  prizes,  and  various  other  subjects, 
for  the  government  of  the  International  Prize  Court 
which  Germany  and  Great  Britain  proposed  to  the 
Second  Peace  Conference  at  The  Hague,  and  for  which 
provision  was  made  by  the  convention  signed  on  October 
18,  1907.  As  the  House  of  Lords  has  lately  rejected  a 
bill,  which  had  passed  the  Commons,  to  carry  this  con¬ 
vention  into  effect,  the  fate  of  the  Declaration  must,  so 
far  as  Great  Britain  is  concerned,  be  regarded  as  at  least 
doubtful.  It  has  been  fiercely  assailed  in  England,  but 
has  been  ably  defended  by  eminent  persons,  among  whom 
Westlake  may  be  particularly  mentioned,  who,  although 
they  naturally  do  not  pronounce  it  perfect,  consider  that 
its  adoption  would  on  the  whole  be  advantageous.  Into 
this  general  question  it  is  beyond  my  province  now  to 
enter,  my  subject  being  simply  contraband.30 

S0The  ratifications  were  not  afterwards  exchanged,  and  the  Declara¬ 
tion  did  not  become  operative.  But,  as  it  has  been  used  more  or  less 
as  a  starting  point  in  subsequent  discussions,  an  understanding  of  its 
terms  is  essential. 
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The  Declaration  (Article  24),  following  the  Grotian 
classification,  divides  articles  into  (1)  “absolute  contra¬ 
band,”  (2)  “conditional  contraband,”  and  (3)  altogether 
non-contraband.  The  second  category — the  conditionally 
contraband — includes  fourteen  general  heads,  namely, 
foodstuffs;  forage  and  grain,  suitable  for  feeding  animals; 
clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suit¬ 
able  for  use  in  war;  gold  and  silver  in  coin  or  bullion,  and 
paper  money;  vehicles  of  all  kinds  available  for  use  in 
war,  and  their  component  parts;  vessels,  craft,  and  boats 
of  all  kinds,31  floating  docks,  parts  of  docks  and  their 
component  parts;  railway  material,  both  fixed  and  roll¬ 
ing-stock,  and  materials  for  telegraphs,  wireless  tele¬ 
graphs,  and  telephones ;  balloons  and  flying  machines  and 
their  distinctive  component  parts,  together  with  acces¬ 
sories  and  articles  recognizable  as  intended  for  use  in 
connection  with  balloons  and  flying  machines;  fuel,  and 
lubricants;  powder  and  explosives  not  specially  prepared 
for  use  in  war;  barbed  wire  and  implements  for  fixing  and 
cutting  it;  horseshoes  and  shoeing  materials;  harness 
and  saddlery ;  field  glasses,  telescopes,  chronometers,  and 
all  kinds  of  nautical  instruments.  And  to  this  list  bel¬ 
ligerents  are  (Article  25)  allowed  to  add  by  declarations 
notified  to  other  powers. 

For  all  contraband  the  Declaration  preserves  (Article 
39)  the  penalty  of  condemnation;  and  it  provides  (Arti¬ 
cle  33)  that  “conditional  contraband”  shall  be  liable  to 
capture  if  “destined  for  the  use  of  the  armed  forces  or 
of  a  government  department  of  the  enemy  state,  unless 
in  this  latter  case  the  circumstances  show  that  the 

81  This  provision  that  vessels,  craft  and  boats  shown  to  be  intended 
for  belligerent  use  may  be  seized  and  confiscated  as  contraband  evi¬ 
dently  is  not  intended  to  alter  or  modify  the  law  according  to  which 
the  fitting  out,  arming,  or  equipping  in  neutral  jurisdiction  of  a  vessel 
to  cruise  or  carry  on  war  against  one  of  the  belligerents  constitutes,  not 
a  mere  transaction  in  contraband,  but  the  setting  on  foot  of  a  hostile 
expedition,  which  the  neutral  is  bound  to  use  due  diligence  to  prevent. 
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articles  cannot  in  fact  be  used  for  the  purposes  of  the 
war  in  progress.”  As  to  proof  of  destination,  the  provi¬ 
sions  of  the  Declaration  are  two-fold.  The  doctrine  of 
continuous  voyage,  though  declared  to  be  applicable  to 
absolute  contraband,  is  not  applied  to  conditional,  so  that 
cargoes  of  the  latter  are  not  put  in  jeopardy  when  sent 
to  a  neutral  port.  This  certainly  creates  an  important 
safeguard.  A  hostile  destination  is,  on  the  other  hand, 
presumed  (Article  34)  “if  the  consignment  is  addressed 
to  enemy  authorities,  or  to  a  merchant,  established  in 
the  enemy  country,  and  when  it  is  well  known  that  this 
merchant  supplies  articles  and  material  of  this  kind  to 
the  enemy,”  or  “is  destined  to  a  fortified  place  of  the 
enemy,  or  to  another  place  serving  as  a  base  for  the 
armed  forces  of  the  enemy.”  These  grounds  of  inference 
are  so  vague  and  general  that  they  would  seem  to  justify 
in  almost  any  case  the  presumption  that  the  cargo,  if 
bound  to  an  enemy  port,  was  “destined  for  the  use  of 
the  armed  forces  or  of  a  government  department  of  the 
enemy  state.”  Any  merchant  established  in  the  enemy 
country,  who  deals  in  the  things  described,  will  sell  them 
to  the  government ;  and  if  it  becomes  public  that  he  does 
so,  it  will  be  “well  known”  that  he  supplies  them.  Again, 
practically  every  important  port  is  a  “fortified  place”; 
and  yet  the  existence  of  fortifications  would  usually  bear 
no  relation  whatever  to  the  eventual  use  of  provisions  and 
various  other  articles  mentioned.  Nor  can  it  be  denied 
that,  with  well-kept  highways,  almost  any  place  may 
serve  as  a  “base”  for  supplying  the  armed  forces  of  the 
enemy.  And  of  what  interest  or  advantage  is  it  to  a 
belligerent  to  prevent  the  enemy  from  obtaining  supplies 
from  a  “base,”  from  a  “fortified  place,”  or  from  a  mer¬ 
chant  “well  known”  to  deal  with  him,  in  his  own  country, 
if  he  is  permitted  freely  to  obtain  them  from  other  places 
and  persons,  and  especially,  as  countries  having  land 
boundaries  can  for  the  most  part  easily  do,  through  a 
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neutral  port?  No  doubt  the  advantage  of  such  preven¬ 
tion  may  readily  become  greater,  if  the  enemy  be,  like 
Great  Britain  or  Japan,  an  insular  country. 

The  attempt  to  establish  an  international  prize  court 
constitutes  one  of  the  most  remarkable  advances  ever 
proposed  towards  the  founding  of  an  international  juris¬ 
diction,  and  the  effort  made  in  the  Declaration  of  London 
to  furnish  a  universal  law  is  a  step  in  the  right  direction. 
The  able  framers  of  the  Declaration  may  be  assumed  to 
have  made  the  best  compromise  that  was  at  the  time 
obtainable.  But  the  question  of  contraband  remains 
unsolved;  and  it  will  so  remain  either  until,  by  an  in- 
conconceivable  relapse  into  primitive  sixteenth-century 
conditions,  all  commerce  with  belligerents  is  forbidden, 
or  until  innocent  articles  of  universal  use,  such  as  provi¬ 
sions,  which,  even  when  consumed  by  military  men,  are 
consumed  by  them  as  human  beings  rather  than  as  sol¬ 
diers,  are,  in  conformity  with  the  traditional  contention 
of  the  United  States,  put  beyond  reach  of  capture  on 
loose  and  interested  surmises.32 

While  seizures  of  articles  commonly  classed  as  condi¬ 
tional  contraband  have  inflicted  upon  neutrals  enormous 
losses,  the  effect  of  such  seizures  upon  the  fortunes  of 
the  belligerents  has  by  no  means  been  so  appreciable  as 
it  is  often  hastily  assumed  to  have  been.  Lawless,  un¬ 
restrained  and  successful  as  were  the  depredations  on 
neutral  commerce  during  the  wars  following  the  French 
Revolution,  not  only  did  the  struggle  persist  through 
more  than  twenty  years,  but  its  end  was  scarcely  hastened 
by  the  spoliations,  which  indeed  seem  rather  to  have 
supplied  the  means  of  its  prolongation.  The  reduction 
of  the  South,  during  the  American  Civil  War,  was  sen- 

33  The  comment  and  forecast  thus  made  in  1912  were  remarkably 
verified  in  and  after  August,  1914,  when,  although  the  Declaration  of 
London  had  not  become  legally  operative,  attempts  were  made  to  apply 
it,  in  whole  or  in  part,  provisionally  as  a  modus  vivendi. 
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sibly  accelerated  by  the  cutting  off  of  its  commerce,  but 
this  result  was  achieved  chiefly  by  means  of  blockade. 

At  the  Second  Peace  Conference  at  The  Hague,  in  1907, 
the  British  government,  with  a  view  to  diminish  the 
difficulties  which  neutral  commerce  encounters  in  case 
of  war,  proposed  that  the  powers  should  enter  into  an 
agreement  to  abandon  the  principle  of  contraband  alto¬ 
gether,  and  to  confine  the  right  of  visit  to  the  ascertain¬ 
ment  of  the  merchant  vessel’s  neutral  character.  Such 
a  measure  was  justified  on  the  ground  that,  while  it  had 
in  spite  of  all  efforts  been  found  to  be  impossible  to 
prevent  belligerents  from  obtaining  the  munitions  which 
they  needed,  the  attempt  to  do  so  had,  by  reason  of  the 
increase  in  the  tonnage  of  ships,  the  carrying  of  mixed 
cargoes,  the  lack  of  any  single  destination  of  ship  or 
cargo,  the  multiplication  of  the  number  of  articles  used 
in  war,  and  the  development  of  railways  and  other  means 
of  transportation  by  land,  become  more  and  more  futile 
on  the  part  of  belligerents  and  more  and  more  injurious 
to  neutrals.  The  circumstance  that  the  radical  proposal 
of  Great  Britain,  although  it  was  not  eventually  adopted 
by  the  Conference,  received  the  support  of  twenty-six 
of  the  powers  represented  therein,  while  only  five  voted 
against  it,33  alone  suffices  to  demonstrate  the  existence  of 
a  general  conviction  that  the  present  state  of  things  is 
altogether  unsatisfactory. 

Recalling  the  treaties  between  Prussia  and  the  United 
States  of  1785  and  1799  for  the  virtual  abolition  of  con¬ 
traband,  it  is  curious  to  find  the  United  States  and  Ger- 

33 For:  Argentine  Republic,  Austria-Hungary,  Belgium,  Brazil,  Bul¬ 
garia,  Chile,  China,  Cuba,  Denmark,  Dominican  Republic,  Great 
Britain,  Greece,  Italy,  Mexico,  Netherlands,  Norway,  Paraguay,  Peru, 
Persia,  Portugal,  Salvador,  Servia,  Siam,  Spain,  Sweden,  Switzerland _ 26. 

Against:  France,  Germany,  Montenegro,  Russia,  United  States— 5! 

Abstaining:  Japan,  Panama,  Rumania,  Turkey — 4. 

See  Deuxieme  Conference  de  la  Paix,  Actes  et  Documents,  I,  259; 
Ill,  881,  890. 
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many  acting  together  as  two  of  the  five  powers  that 
voted  against  its  abolition  in  1907;  but,  although  the 
United  States  voted  against  the  British  proposal,  it  is 
gratifying  to  note  that  Admiral  Sperry,  on  behalf  of  the 
United  States  delegation,  after  the  British  proposal  had 
failed  to  secure  the  unanimous  approval  of  the  confer¬ 
ence,  maintained  the  historic  American  position  that 
the  right  of  capture  should  be  confined  to  articles  agreed 
to  be  absolutely  contraband.  In  this  relation  it  may  be 
observed  that  the  Institute  of  International  Law,  in  1896, 
after  much  deliberation,  voted  that  the  category  of  con¬ 
ditional  contraband  should  be  abolished,  by  exempting 
from  capture  the  articles  it  includes;  the  belligerent, 
however,  to  have  the  right,  at  his  pleasure  and  subject 
to  an  equitable  indemnity,  to  sequester  or  to  preempt, 
w7hen  on  their  way  to  an  enemy  port,  articles  serving 
equally  for  war  and  for  peace.34  Rather  than  allow  exist¬ 
ing  conditions  to  continue,  it  might  be  advisable  to  add 
to  the  present  duties  of  neutrals  the  obligation  to  prohibit 
the  exportation  of  arms  and  munitions  of  war  to  bel¬ 
ligerents,  it  being  agreed  that  commerce  in  all  other  arti¬ 
cles  should  be  free.  Under  the  more  efficient  administra¬ 
tive  methods  now  in  vogue,  the  enforcement  of  a  measure 
of  this  kind  probably  would  not  prove  to  be  so  difficult 
as  it  was  once  supposed  to  be.  Several  examples  of  such 
a  prohibition  have  already  been  given.35  By  a  joint 
resolution  of  the  Congress  of  the  United  States  of  April 
22,  1898,  passed  at  the  opening  of  the  war  with  Spain, 
the  President  was  “authorized,  in  his  discretion  and  with 
such  limitations  and  exceptions  as  shall  seem  to  him  ex¬ 
pedient,  to  prohibit  the  export  of  coal  or  other  material 
used  in  war  from  any  seaport  of  the  United  States  until 
otherwise  ordered”  by  himself  or  by  Congress.  Not  only 

s*  Annuaire  de  VInstitut  de  Droit  International,  Vol.  15  (1896),  231. 
See  Westlake’s  comments,  International  Law  (1st  ed.),  II,  249. 

33  Supra,  pp.  46,  47 
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was  this  law  enforced  during  the  war  with  Spain,36  but 
the  President,  by  a  proclamation  of  October  14,  1905, 
prohibited,  without  limitation  or  exception,  till  it  should 
be  otherwise  ordered,  the  export  of  arms  and  munitions 
of  war  to  the  Dominican  Republic.  This  prohibition,  as 
the  proclamation  recites,  was  established  for  what  ap¬ 
peared  to  the  President  to  be  "good  and  sufficient 
reasons.”  It  was  not  founded  upon  any  legal  obligation. 
The  fact  that  the  American  supervision  of  the  Dominican 
customs  administration  had  then  in  effect  begun  fur¬ 
nished  a  special  justification  for  preventing  acts  that 
tended  to  disturb  the  public  peace  of  the  island.  Never¬ 
theless,  the  interest  of  the  United  States  in  the  collection 
of  the  Dominican  customs  can  hardly  be  considered  as 
more  important  than  its  interest  in  the  adjustment  and 
preservation  of  the  rights  of  neutral  commerce  in  time 
of  war.  It  is  not,  however,  my  purpose  to  intimate  that 
the  adoption  of  further  measures  to  assure  the  right  to 
trade  in  articles  classed  as  “conditional  contraband,” 
should  await  the  adoption  of  further  restrictions  upon 
trade  in  absolute  contraband.37 

APPENDIX 
Note  A 

Treaty  of  Commerce  between  the  United  States  and  Italy, 
Feb.  26,  1871,  Articles  XII  and  XV 

Art.  XII.  The  high  contracting  parties  agree  that,  in  the 
unfortunate  event  of  a  war  between  them,  the  private  property 

39  Moore,  Digest  oj  International  Law,  VII,  194. 

37  The  late  Earl  Lorebum,  in  his  volume  Capture  at  Sea,  published 
in  London  in  1913,  said:  “I  believe  it  might  be  wise  on  our  (Great 
Britain’s)  part,  to  agree  that  every  neutral  state  should  be  bound  to  use 
the  means  at  its  disposal  for  preventing  the  export  of  war  material  in 
the  same  way  as  it  is  now  obliged  to  prevent  the  departure  of  a  .vessel 
intending  to  take  part  in  hostilities.  ...  If,  however,  it  were  impos¬ 
sible  to  procure  a  general  consent  to  the  abolition  at  all  events  of 
conditional  contraband,  it  might  be  possible  in  the  last  resort,  as  part 
of  a  comprehensive  reform  of  maritime  law,  to  secure  the  exemption 
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of  their  respective  citizens  and  subjects,  with  the  exception 
of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure, 
on  the  high  seas  or  elsewhere,  by  the  armed  vessels  or  by 
the  military  forces  of  either  party;  it  being  understood  that 
this  exemption  shall  not  extend  to  vessels  and  their  cargoes 
which  may  attempt  to  enter  a  port  blockaded  by  the  naval 
forces  of  either  party. 

Art.  XV.  The  liberty  of  navigation  and  commerce  secured 
to  neutrals  by  the  stipulations  of  this  treaty  shall  extend  to 
all  kinds  of  merchandise,  excepting  those  only  which  are  dis¬ 
tinguished  by  the  name  of  contraband  of  war.  And,  in  order 
to  remove  all  causes  of  doubt  and  misunderstanding  upon  this 
subject,  the  contracting  parties  expressly  agree  and  declare 
that  the  following  articles,  and  no  others,  shall  be  considered 
as  comprehended  under  this  denomination: 

1.  Cannons,  mortars,  howitzers,  swivels,  blunderbusses, 
muskets,  fusees,  rifles,  carbines,  pistols,  pikes,  swords,  sabers, 
lances,  spears,  halberds,  bombs,  grenades,  powder,  matches, 
balls,  and  all  other  things  belonging  to,  and  expressly  manu¬ 
factured  for,  the  use  of  these  arms. 

2.  Infantry  belts,  implements  of  war  and  defensive  weapons, 
clothes  cut  or  made  up  in  a  military  form  and  for  a  military 
use. 

3.  Cavalry  belts,  war  saddles  and  holsters. 

4.  And  generally  all  kinds  of  arms  and  instruments  of  iron, 
steel,  brass,  and  copper,  or  of  any  other  materials  manufac¬ 
tured,  prepared,  and  formed  expressly  to  make  war  by  sea 
or  land. 

Note  B 

Proposition  ( translated )  of  the  Delegation  of  the  United 
States  at  The  Hague  Conference  of  1907  on 
Contraband  of  War 

1.  Absolute  contraband  shall  consist  of  arms,  munitions  of 
war,  provisions,  and  articles  employed  solely  for  a  military 
purpose  or  for  miltary  establishments. 

of  food  and  numerous  other  classes  of  goods  which,  though  they  may 
possibly  be  useful  for  military  purposes,  are  not  largely  so  used,  and 
in  regard  to  other  such  things  to  substitute  a  right  of  preemption  for 
a  right  of  confiscation.”  Pp.  128-130. 
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2.  Conditional  contraband  shall  consist  of  provisions,  mate¬ 
rials  and  articles  which  are  employed  for  the  double  purpose 
of  peace  and  of  war,  but  which  by  reason  of  their  nature  or 
special  qualities,  or  their  quantity,  or  by  their  nature,  quality 
and  quantity  are  suitable  and  necessary  for  a  military  pur¬ 
pose,  and  which  are  destined  for  the  use  of  the  armed  forces 
or  the  military  establishments  of  the  enemy. 

3.  The  list  of  articles  and  of  provisions  which  shall  be 
included  in  each  of  the  aforesaid  classes  must  be  duly  pub¬ 
lished  and  notified  to  neutral  governments,  or  to  their  diplo¬ 
matic  agents,  by  the  belligerents,  and  no  article  shall  be 
seized  or  confiscated  under  the  head  of  conditional  contraband 
as  to  which  such  advice  has  not  been  given.  (“Deuxieme 
Conference  de  la  Paix,”  Actes  et  Documents,  III,  1160.) 

Note  C 

Treaty  of  the  Pyrenees,  Nov.  7,  1759 

XII.  By  .  .  .  Contraband-Goods,  are  only  understood 
all  sorts  of  Fire-arms,  and  all  things  belonging  to  them;  as 
Cannons,  Muskets,  Mortar-pieces,  Petards,  Bombs,  Grana- 
does,  Saucidges,  Pitch’d-circles,  Carriages,  Forks,  Bandaliers, 
Gunpowder,  Cords,  Saltpeter,  Bullets,  Pikes,  Swords,  Casks, 
Head-pieces,  Cuirasses,  Halberts,  Javelins,  Horses,  Saddles 
for  Horses,  Holsters  for  Pistols,  Belts,  or  any  other  warlike 
Furnitures. 

XIII.  In  that  kind  of  Contraband-Goods,  shall  not  be  com¬ 
prehended  Wheat,  Corn,  or  other  Grains,  Pulse,  Oils,  Wines, 
Salt,  nor  generally  anything  belonging  to  the  nourishment  and 
sustentation  of  Life;  but  they  shall  remain  free,  as  all  other 
Merchandizes  and  Commoditys,  not  comprehended  in  the 
foregoing  Article:  And  the  transportation  of  them  shall  be 
free,  even  to  Places  in  enmity  with  the  Crown  of  Spain,  except 
Portugal,  as  aforesaid,  and  the  Towns  and  Places  besieged, 
block’d  up,  or  surrounded.  (Treaty  of  the  Pyrenees,  con¬ 
cluded  between  France  and  Spain,  November  7,  1659:  Vol.  I, 
pp.  45-46,  of  “A  General  Collection  of  Treatys,  Declarations 
of  War,  Manifestos,  and  other  Publick  Papers,  relating  to 
Peace  and  War,”  2d  edition,  London,  1732.) 
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Note  D 

Treaty  of  Commerce  between  Great  Britain  and  France , 
Signed  at  Utrecht,  March  31-April  11,  1713, 

Arts.  XIX,  XX 

Art.  XIX.  Under  this  name  of  contraband,  or  prohibited 
goods,  shall  be  comprehended  arms,  great  guns,  bombs,  with 
their  fusees  and  other  things  belonging  to  them;  fire-balls, 
gunpowder,  match,  cannon-ball,  pikes,  swords,  lances,  spears, 
halberds,  mortars,  petards,  granadoes,  saltpetre,  muskets, 
musket-ball,  helmets,  head-pieces,  breast-plates,  coats  of  mail, 
and  the  like  kinds  of  arms,  proper  for  arming  soldiers,  musket- 
rests,  belts,  horses  with  their  furniture,  and  all  other  warlike 
instruments  whatever. 

Art.  XX.  These  merchandizes  which  follow  shall  not  be 
reckoned  among  prohibited  goods,  that  is  to  say,  all  sorts  of 
clothes,  and  all  other  manufactures  woven  of  any  wool,  flax, 
silk,  cotton,  or  any  other  materials  whatever;  all  kinds  of 
clothes  and  wearing  apparel,  together  with  the  species  whereof 
they  are  used  to  be  made;  gold  and  silver,  as  well  coined  as 
uncoined,  tin,  iron,  lead,  copper,  brass,  coals;  as  also  wheat 
and  barley,  and  any  other  kind  of  corn,  and  pulse;  tobacco, 
and  likewise  all  manner  of  spices,  salted  and  smoked  flesh, 
salted  fish,  cheese  and  butter,  beer,  oils,  wines,  sugars,  and 
all  sorts  of  salt,  and,  in  general,  all  provisions  which  serve 
for  the  nourishment  of  mankind,  and  the  sustenance  of  life. 
Furthermore,  all  kinds  of  cotton,  hemp,  flax,  tar,  pitch,  ropes, 
cables,  sails,  sailcloths,  anchors,  and  any  parts  of  anchors; 
also  shipmasts,  planks,  boards  and  beams  of  what  trees 
soever;  and  all  other  things  proper  either  for  building  or 
repairing  ships;  and  all  other  goods  whatever,  which  have  not 
been  worked  into  the  form  of  any  instrument,  or  thing  pre¬ 
pared  for  war,  by  land  or  by  sea,  shall  not  be  reputed  contra¬ 
band,  much  less  such  as  have  been  already  wrought  and  made 
up  for  any  other  use;  all  which  shall  wholly  be  reckoned 
among  free  goods,  as  likewise  all  other  merchandizes  and 
things  which  are  not  comprehended,  and  particularly  men¬ 
tioned  in  the  preceding  article,  so  that  they  may  be  trans- 
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ported,  and  carried  in  the  freest  manner  by  the  subjects  of 
both  confederates,  even  to  places  belonging  to  an  enemy,  such 
towns  or  places  being  only  excepted,  as  are  at  that  time 
besieged,  blocked  up  round  about,  or  invested.  (Jenkinson’s 
“Treaties,”  II,  51.) 

Note  E 

Treaty  of  Commerce  and  Navigation  between  Great  Britain 
and  Russia,  June  20,  1766,  Arts.  X  and  XI,  referred  to 
in  the  third  article  of  the  declaration  of  the 
Empress  Catherine  of  Feb.  28,  1780 

X.  Permission  shall  be  granted  to  the  subjects  of  the  two 
contracting  parties  to  go,  come,  and  trade  freely  with  those 
states,  with  which  one  or  other  of  the  parties  shall  at  that 
time,  or  at  any  future  period,  be  engaged  in  war,  provided 
they  do  not  carry  military  stores  to  the  enemy.  From  this 
permission,  however,  are  excepted  places  actually  blocked  up, 
or  besieged,  as  well  by  sea  as  by  land;  but  at  all  other  times, 
and  with  the  single  exception  of  military  stores,  the  above- 
said  subjects  may  transport  to  these  places  all  sorts  of  com¬ 
modities,  as  well  as  passengers  without  the  least  impediment. 
With  regard  to  the  searching  of  merchant  ships,  men  of  war 
and  privateers  shall  behave  as  favourably  as  the  reason  of 
the  war,  at  that  time  existing,  can  possibly  permit  towards 
the  most  friendly  powers  that  shall  remain  neuter;  observing, 
as  far  as  may  be,  the  principles  and  maxims  of  the  law  of 
nations,  that  are  generally  acknowledged. 

XI.  All  cannon,  mortars,  muskets,  pistols,  bombs,  grenades, 
bullets,  balls,  fusees,  flint-stones,  matches,  powder,  saltpetre, 
sulphur,  breast-plates,  pikes,  swords,  belts,  cartouch-bags, 
saddles,  and  bridles,  beyond  the  quantity  that  may  be  neces¬ 
sary  for  the  use  of  the  ship,  or  beyond  what  every  man  serving 
on  board  the  ship,  and  every  passenger,  ought  to  have,  shall 
be  accounted  ammunition  or  military  stores;  and,  if  found, 
shall  be  confiscated,  according  to  law,  as  contraband  goods 
or  prohibited  commodities;  but  neither  the  ships  nor  passen¬ 
gers,  nor  the  other  commodities  found  at  the  same  time,  shall 
be  detained  or  hindered  to  prosecute  their  voyage.  (Chalmers, 
I,  7.) 
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Note  F. 

Treaty  between  the  United  States  and  Great  Britain,  Nov  19 

1794,  Art.  XVIII 

Art.  XVIII.  In  order  to  regulate  what  is  in  future  to  be 
esteemed  contraband  of  war,  it  is  agreed  that  under  the  said 
denomination  shall  be  comprised  all  arms  and  implements 
serving  for  the  purposes  of  war,  by  land  or  sea,  such  as  can¬ 
non,  muskets,  mortars,  petards,  bombs,  grenades,  carcasses, 
saucisses,  carriages  for  cannon,  musket-rests,  bandoliers,  gun¬ 
powder,  match,  saltpetre,  ball,  pikes,  swords,  head-pieces, 
cuirasses,  halberts,  lances,  javelins,  horse-furniture,  holsters, 
belts,  and  generally  all  other  implements  of  war,  as  also  timber 
for  ship-building,  tar  or  rosin,  copper  in  sheets,  sails,  hemp, 
and  cordage,  and  generally  whatever  may  serve  directly  to 
the  equipment  of  vessels,  unwrought  iron  and  fir  planks  only 
excepted ;  and  all  the  above  articles  are  hereby  declared  to 
be  just  objects  of  confiscation  whenever  they  are  attempted 
to  be  carried  to  an  enemy. 

And  whereas  the  difficulty  of  agreeing  on  the  precise  cases 
in  which  alone  provisions  and  other  articles  not  generally 
contraband  may  be  regarded  as  such,  renders  it  expedient  to 
provide  against  the  inconveniences  and  misunderstandings 
which  might  thence  arise:  It  is  further  agreed  that  whenever 
any  such  articles  so  becoming  contraband,  according  to  the 
existing  laws  of  nations,  shall  for  that  reason  be  seized,  the 
same  shall  not  be  confiscated,  but  the  owners  thereof  shall 
be  speedily  and  completely  indemnified;  and  the  captors,  or, 
in  their  default,  the  Government  under  whose  authority  they 
act,  shall  pay  to  the  masters  or  owners  of  such  vessels  the 
full  value  of  all  such  articles,  with  a  reasonable  mercantile 
profit  thereon,  together  with  the  freight,  and  also  the  demur¬ 
rage  incident  to  such  detention. 

And  whereas  it  frequently  happens  that  vessels  sail  for  a 
port  or  place  belonging  to  an  enemy  without  knowing  that 
the  same  is  either  besieged,  blockaded  or  invested,  it  is  agreed 
that  every  vessel  so  circumstanced  may  be  turned  away  from 
such  port  or  place;  but  she  shall  not  be  detained,  nor  her 
cargo,  if  not  contraband,  be  confiscated,  unless  after  notice 
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she  shall  again  attempt  to  enter,  but  she  shall  be  permitted 
to  go  to  any  other  port  or  place  she  may  think  proper;  nor 
shall  any  vessel  or  goods  of  either  party  that  may  have  en¬ 
tered  into  such  port  or  place  before  the  same  was  besieged, 
blockaded,  or  invested  by  the  other,  and  be  found  therein 
after  the  reduction  or  surrender  of  such  place,  be  liable  to 
confiscation,  but  shall  be  restored  to  the  owners  or  proprietors 
thereof. 


Note  G 

Treaty  of  Commerce  between  the  United  States  and  France , 
Feb.  6,  1778,  Arts.  XXIII,  XXIV 

Art.  XXIII.  It  shall  be  lawful  for  all  and  singular  the 
subjects  of  the  Most  Christian  King,  and  the  citizens,  people, 
and  inhabitants  of  the  said  United  States,  to  sail  with  their 
ships  with  all  manner  of  liberty  and  security,  no  distinction 
being  made  who  are  the  proprietors  of  the  merchandizes  laden 
thereon,  from  any  port  to  the  places  of  those  who  now  are  or 
hereafter  shall  be  at  enmity  with  the  Most  Christian  King 
or  the  United  States.  It  shall  likewise  be  lawful  for  the  sub¬ 
jects  and  inhabitants  aforesaid  to  sail  with  the  ships  and 
merchandizes  aforementioned,  and  to  trade  with  the  same 
liberty  and  security  from  the  places,  ports,  and  havens  of 
those  who  are  enemies  of  both  or  either  party,  without  any 
opposition  or  disturbance  whatsoever,  not  only  directly  from 
the  places  of  the  enemy  aforementioned  to  neutral  places,  but 
also  from  one  place  belonging  to  an  enemy  to  another  place 
belonging  to  an  enemy,  whether  they  be  under  the  jurisdiction 
of  the  same  Prince  or  under  several.  And  it  is  hereby  stipu¬ 
lated  that  free  ships  shall  also  give  a  freedom  to  goods,  and 
that  everything  shall  be  deemed  to  be  free  and  exempt  which 
shall  be  found  on  board  the  ships  belonging  to  the  subjects  of 
either  of  the  confederates,  although  the  whole  lading  or  any 
part  thereof  should  appertain  to  the  enemies  of  either,  con¬ 
traband  goods  being  always  excepted.  It  is  also  agreed  in 
like  manner  that  the  same  liberty  be  extended  to  persons  who 
are  on  board  a  free  ship,  with  this  effect,  that  although  they 
be  enemies  to  both  or  either  party,  they  are  not  to  be  taken 
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out  of  that  free  ship,  unless  they  are  soldiers  and  in  actual 
service  of  the  enemies. 

^TXIT;  navigation  and  commerce  shall 

extend  to  all  kinds  of  merchandizes,  excepting  those  only 
which  are  distinguished  by  the  name  of  contraband;  and  under 
this  name  of  contraband  or  prohibited  goods  shall  be  compre¬ 
hended  arms,  great  guns,  bombs  with  the  fuzes,  and  other 
things  belonging  to  them,  cannon-ball,  gunpowder,  match, 
pikes,  swords,  lances,  spears,  halberds,  mortars,  petards, 
granades,  saltpetre,  muskets,  musket-ball,  bucklers,  helmets, 
breast-plates,  coats  of  mail,  and  the  like  kinds  of  arms  proper 
or  arming  soldiers,  musket-rests,  belts,  horses  with  their  fur¬ 
niture,  and  all  other  warlike  instruments  whatever.  These 
meichandizes  which  follow  shall  not  be  reckoned  among  con¬ 
traband  or  prohibited  goods;  that  is  to  say,  all  sorts  of  cloths, 
and  all  other  manufactures  woven  of  any  wool,  flax,  silk, 
cotton  or  any  other  materials  whatever;  all  kinds  of  wearing 
apparel,  together  with  the  species  whereof  they  are  used  to 
be  made;  gold  and  silver,  as  well  coined  as  uncoined,  tin,  iron, 
latten,  copper,  brass,  coals;  as  also  wheat  and  barley,  and 
any  other  kind  of  corn  and  pulse;  tobacco,  and  likewise  all 
manner  of  spices;  salted  and  smoked  flesh,  salted  fish,  cheese 
and  butter,  beer,  oils,  wines,  sugars,  and  all  sorts  of  salts; 
and  in  general  all  provisions  which  serve  for  the  nourishment 
of  mankind  and  the  sustenance  of  life;  furthermore,  all  kinds 
of  cotton,  hemp,  flax,  tar,  pitch,  ropes,  cables,  sails,  sail-cloths, 
anchors  and  any  parts  of  anchors,  also  ships’  masts,  planks, 
boards  and  beams  of  what  trees  soever;  and  all  other  things 
proper  either  for  building  or  repairing  ships,  and  all  other 
goods  whatever  which  have  not  been  worked  into  the  form 
of  any  instrument  or  thing  prepared  for  war  by  land  or  by 
sea,  shall  not  be  reputed  contraband,  much  less  such  as  have 
been  already  wrought  and  made  up  for  any  other  use;  all 
which  shall  be  wholly  reckoned  among  free  goods;  as  likewise 
all  other  merchandizes  and  things  which  are  not  comprehended 
and  particularly  mentioned  in  the  foregoing  enumeration  of 
contraband  goods;  so  that  they  may  be  transported  and  car¬ 
ried  in  the  freest  manner  by  the  subjects  of  both  confederates, 
even  to  places  belonging  to  an  enemy,  such  towns  or  places 
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being  only  excepted  as  are  at  that  time  besieged,  blocked  up, 
or  invested. 


Note  H 

Treaty  between  the  United  States  and  Prussia,  Sept.  10,  1785 
(signed  on  the  part  of  the  United  States  by  Franklin, 
Jefferson,  and  Adams),  Art.  XIII 

Art.  XIII.  And  in  the  same  case  of  one  of  the  contracting 
parties  being  engaged  in  war  with  any  other  Power,  to  prevent 
all  the  difficulties  and  misunderstandings  that  usually  arise 
respecting  the  merchandize  heretofore  called  contraband,  such 
as  arms,  ammunition,  and  military  stores  of  every  kind,  no 
such  articles  carried  in  the  vessels,  or  by  the  subjects  or  citi¬ 
zens  of  one  of  the  parties  to  the  enemies  of  the  other,  shall 
be  deemed  contraband,  so  as  to  induce  confiscation  or  con¬ 
demnation  and  a  loss  of  property  to  individuals.  Neverthe¬ 
less,  it  shall  be  lawful  to  stop  such  vessels  and  articles,  and 
to  detain  them  for  such  length  of  time  as  the  captors  may 
think  necessary  to  prevent  the  inconvenience  or  damage  that 
might  ensue  from  their  proceeding,  paying,  however,  a  reason¬ 
able  compensation  for  the  loss  such  arrest  shall  occasion  to 
the  proprietors:  And  it  shall  further  be  allowed  to  use  in 
the  service  of  the  captors  the  whole  or  any  part  of  the  military 
stores  so  detained,  paying  the  owners  the  full  value  of  the 
same,  to  be  ascertained  by  the  current  price  at  the  place  of 
its  destination.  But  in  the  case  supposed,  of  a  vessel  stopped 
for  articles  heretofore  deemed  contraband,  if  the  master  of 
the  vessel  stopped  will  deliver  out  the  goods  supposed  to  be 
of  contraband  nature,  he  shall  be  admitted  to  do  it,  and  the 
vessel  shall  not  in  that  case  be  carried  into  any  port,  nor 
further  detained,  but  shall  be  allowed  to  proceed  on  her 
voyage. 

Treaty  between  the  United  States  and  Prussia,  July  11,  1799 
(signed  on  the  part  of  the  United  States  by 
John  Quincy  Adams),  Art.  XIII 

Art.  XIII.  And  in  the  same  case  of  one  of  the  contracting 
parties  being  engaged  in  war  with  any  other  Power,  to  prevent 
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all  the  difficulties  and  misunderstandings  that  usually  arise 
respecting  merchandise  of  contraband,  such  as  arms,  ammuni¬ 
tion,  and  military  stores  of  every  kind,  no  such  articles  carried 
in  the  vessels,  or  by  the  subjects  or  citizens  of  either  party, 
to  the  enemies  of  the  other,  shall  be  deemed  contraband,  so 
as  to  induce  confiscation  or  condemnation  and  a  loss  of  prop¬ 
erty  to  individuals.  Nevertheless,  it  shall  be  lawful  to  stop 
such  vessels  and  articles,  and  to  detain  them  for  such  length 
of  time  as  the  captors  may  think  necessary  to  prevent  the 
inconvenience  or  damage  that  might  ensue  from  their  pro¬ 
ceeding,  paying,  however,  a  reasonable  compensation  for  the 
loss  such  arrest  shall  occasion  to  the  proprietors;  and  it  shall 
further  be  allowed  to  use  in  the  service  of  the  captors  the 
whole  or  any  part  of  the  military  stores  so  detained,  paying 
the  owners  the  full  value  of  the  same,  to  be  ascertained  by 
the  current  price  at  the  place  of  its  destination.  But  in  the 
case  supposed  of  a  vessel  stopped  for  articles  of  contraband, 
if  the  master  of  the  vessel  stopped  will  deliver  out  the  goods 
supposed  to  be  of  contraband  nature,  he  shall  be  admitted 
to  do  it,  and  the  vessel  shall  not  in  that  case  be  carried  into 
any  port,  nor  further  detained,  but  shall  be  allowed  to  proceed 
on  her  voyage. 

All  cannons,  mortars,  fire-arms,  pistols,  bombs,  grenades, 
bullets,  balls,  muskets,  flints,  matches,  powder,  saltpetre,  sul¬ 
phur,  cuirasses,  pikes,  swords,  belts,  cartouch  boxes,  saddles 
and  bridles,  beyond  the  quantity  necessary  for  the  use  of 
the  ship,  or  beyond  that  which  every  man  serving  on  board 
the  vessel,  or  passenger,  ought  to  have;  and  in  general  what¬ 
ever  is  comprised  under  the  denomination  of  arms  and  military 
stores,  of  what  description  soever,  shall  be  deemed  objects  of. 
contraband. 


Note  I 

Treaty  between  the  United  States  and  Colombia,  Oct.  3,  1824, 

Arts.  XIV,  XV 

Art.  XIV.  This  liberty  of  navigation  and  commerce  shall 
extend  to  all  kinds  of  merchandises,  excepting  those  only 
which  are  distinguished  by  the  name  of  contraband;  and 
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under  this  name  of  contraband  or  prohibited  goods  shall  be 
comprehended — 

First. — Cannons,  mortars,  howitzers,  swivels,  blunderbusses, 
muskets,  fusees,  rifles,  carbines,  pistols,  pikes,  swords,  sabres, 
lances,  spears,  halberds  and  grenades,  bombs,  powder,  matches, 
balls,  and  all  other  things  belonging  to  the  use  of  these  arms ; 

Secondly. — Bucklers,  helmets,  breast-plates,  coats  of  mail, 
infantry  belts,  and  clothes  made  up  in  the  form  and  for  a 
military  use; 

Thirdly. — Cavalry  belts  and  horses  with  their  furniture; 

Fourthly. — And  generally  all  kinds  of  arms  and  instruments 
of  iron,  steel,  brass  and  copper,  or  of  any  other  materials 
manufactured,  prepared  and  formed  expressly  to  make  war 
by  sea  or  land. 

Art.  XV.  All  other  merchandises  and  things  not  compre¬ 
hended  in  the  articles  of  contraband  explicitly  enumerated 
and  classified  as  above,  shall  be  held  and  considered  as  free, 
and  subjects  of  free  and  lawful  commerce,  so  that  they  may 
be  carried  and  transported  in  the  freest  manner  by  both  the 
contracting  parties,  even  to  places  belonging  to  an  enemy, 
excepting  only  those  places  which  are  at  that  time  besieged 
or  blocked  up;  and,  to  avoid  all  doubt  in  this  particular,  it 
is  declared  that  those  places  only  are  besieged  or  blockaded 
which  are  actually  attacked  by  a  belligerent  force  capable 
of  preventing  the  entry  of  the  neutral. 


Ill 


INTERNATIONAL  ARBITRATION: 

A  SURVEY  OF  THE  PRESENT  SITUATION1 

In  assembling  for  the  Twentieth  Annual  Meeting  of 
the  Lake  Mohonk  Conference  on  International  Arbitra¬ 
tion,  it  is  appropriate  to  survey  existing  conditions,  in 
order  that  we  may  take  our  bearings. 

If  we  were  to  compare  the  international  situation  of 
the  present  moment  with  that  which  existed  in  the  Spring 
of  1895,  when  this  Conference  first  met,  there  would  be 
little  to  justify  a  feeling  of  hopefulness.  It  is  true  that 
the  international  situation  was  not  at  that  time  by  any 
means  clear.  Great  Britain’s  controversy  with  the  Boers 
was  beginning  to  loom  on  the  horizon;  the  second  insur¬ 
rection,  which  ended  in  the  intervention  of  the  United 
States,  had  just  broken  out  in  Cuba;  and  the  com¬ 
bustibles  which  a  few  months  later  produced  the  ex¬ 
plosion  over  the  Venezuelan  boundary  were  with  an 
occasional  premonitory  report  actively  accumulating. 
On  the  other  hand,  the  process  of  arbitration  had  then 
lately  been  applied  or  was  in  course  of  application  to 
certain  important  matters.  In  February,  1895,  the  Pres- 

1  An  address  delivered  in  opening,  as  presiding  officer,  the  twentieth 
Annual  Meeting  of  the  Lake  Mohonk  Conference  on  International 
Arbitration,  May  27,  1914.  It  is  this  address,  delivered  two  months 
before  the  outbreak  of  the  war  in  Europe,  that  was  deemed,  by  serene 
and  deprecatory  forecasters  of  the  day,  to  be  pessimistic.  (  ee 
supra,  p.  3.)  Apart  from  the  establishment  of  the  Permanent  Court 
of  International  Justice  (infra,  p.  96),  the  situation  as  described  in 
the  address,  except  in  the  few  and  relatively  unimportant  particulars 
indicated  in  the  footnotes,  remains  unchanged  and  unimproved. 
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ident  of  the  United  States  handed  down  his  award  in 
the  dispute  between  Argentina  and  Brazil  in  regard  to 
the  title  to  the  Misiones  territory.  Within  the  preceding 
two  years  the  tribunal  at  Paris  had  rendered  its  judg¬ 
ment  on  the  Bering  Sea  dispute.  At  that  moment  it 
could  not  be  foreseen  that  arbitration  would  be  employed 
for  the  adjustment  of  the  Venezuelan  boundary,  for,  as 
has  been  intimated,  the  controversy  had  not  then  reached 
its  acute  stage.  But  we  now  know  that  arbitration  was 
in  the  end  successfully  invoked,  and  that  this  was  fol¬ 
lowed  by  the  conclusion  of  a  remarkable  general  treaty 
of  arbitration  between  the  United  States  and  Great 
Britain,  which  barely  failed  to  secure  the  necessary  two- 
thirds  vote  of  approval  in  the  United  States  Senate. 

What  the  immediate  future  may  now  hold  in  store  in 
the  way  of  actual  arbitration  it  is  not  possible  to  predict ; 
but  the  cases  that  have  occurred  during  the  past  two 
years  have  not  been  in  any  respect  notable.  They  have 
for  the  most  part  related  to  simple  pecuniary  questions. 
Perhaps  the  most  important  of  them  is  that  which  is  now 
pending  before  the  Permanent  Court  of  Arbitration  at 
The  Hague,  between  Portugal  on  the  one  side,  and 
Prance,  Great  Britain  and  Spain  on  the  other,  in  relation 
to  claims  against  Portugal  growing  out  of  the  seizure  of 
the  property  of  religious  orders  in  that  country  by  the 
Portuguese  government  on  the  proclamation  of  the  Re¬ 
public.  For  the  purpose  of  rendering  a  judgment  on 
these  claims  a  tribunal  of  three  persons  has  been  estab¬ 
lished  at  The  Hague,  from  the  list  of  the  Permanent 
Court,  the  president  of  this  tribunal  being  the  Honorable 
Elihu  Root.2 

On  the  other  hand,  the  past  two  years  have  been 
marked  by  armed  contests  of  exceptional  destructiveness. 

*  The  arbitral  agreement  was  concluded  July  31,  1913;  the  award, 
because  of  the  supervention  of  the  war,  was  not  rendered  until  SeDtera- 
ber  2-4,  1920. 
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In  the  Balkan  Peninsula  the  allied  powers,  after  their 
victorious  contest  with  Turkey,  quarreled  among  them¬ 
selves  and  engaged  in  a  conflict  which  involved  a  greater 
loss  of  life  and  was  characterized  by  even  greater  ferocity 
than  the  preceding  collision  with  their  common  adversary. 
The  stories  of  what  took  place  during  the  war  between 
the  allies  are  still  the  subject  of  investigation;  and 
there  is  only  too  much  reason  to  apprehend  that  the  end 
of  hostilities  in  that  quarter  of  the  globe  is  not  yet  in 
sight.  In  other  parts  of  the  world  there  have  been  civil 
conflicts,  the  most  considerable  of  which  is  that  which 
is  still  going  on  in  Mexico. 

These  lamentable  events  merely  illustrate  the  course 
of  human  history.  Human  progress  never  pursues  a 
uniformly  forward  course.  Judged  by  particular  junc¬ 
tures  every  century  furnishes  occasions  when  the  outlook 
of  good  causes  is  discouraging  if  not  almost  hopeless. 
At  such  times  it  is  necessary  to  rise  above  present  con¬ 
ditions  in  order  to  take  heart  for  the  future. 

During  the  twenty  years  since  this  Conference  came 
into  existence  there  can  be  no  doubt  that  the  cause  of 
international  cooperation,  which  is  vitally  connected 
with  the  cause  of  international  justice  and  peace,  has 
made  striking  advances.  Of  these  advances  the  most 
remarkable  is  found  in  the  two  Hague  Conferences  of 
1899  and  1907,  by  the  former  of  which  was  established 
the  Permanent  Court  of  Arbitration  at  The  Hague. 

Expressing  my  individual  opinion,  I  do  not  hesitate  to 
say  that  the  Convention  for  the  Pacific  Settlement  of 
International  Disputes,  which  was  signed  at  The  Hague, 
July  29,  1899,  is  the  highest  achievement  of  the  past 
twenty  years  in  the  direction  of  an  arrangement  for  the 
peaceful  adjustment  of  international  controversies.  This 
convention,  as  is  well  known,  provides  not  only  for  arbi¬ 
tration  but  also  for  mediation  and  for  international  courts 
of  inquiry.  The  numerous  treaties  since  concluded  for 
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the  purpose  of  making  arbitration  obligatory  in  certain 
cases  do  not,  in  my  opinion,  represent  a  general  advance, 
and  certainly  do  not  represent  an  advance  on  the  part 
of  the  United  States.  As  this  question  is  not  devoid 
of  practical  importance,  I  will  venture  to  give  a  brief 
explanation  of  my  precise  meaning. 

The  Hague  Convention,  although  it  does  not  in  terms 
make  arbitration  obligatory  in  any  case,  excepts  nothing 
from  the  scope  of  arbitration,  thus  leaving  the  parties 
free  to  apply  the  process  to  any  and  every  question  for 
the  solution  of  which  they  may  see  fit  to  employ  it,  with¬ 
out  discouraging  in  advance  its  application  to  any  class 
of  questions  or  furnishing  a  ready  means  of  avoiding  the 
resort  to  it.  The  numerous  treaties  since  concluded  for 
the  purpose  of  rendering  arbitration  obligatory  are  based 
for  the  most  part  on  the  treaty  between  France  and  Great 
Britain  which  was  signed  October  14,  1903.  The  first 
article  of  this  treaty  reads  as  follows: 

“Differences  which  may  arise  of  a  legal  nature,  or  relating 
to  the  interpretation  of  treaties  existing  between  the  two 
Contracting  Parties,  and  which  it  may  not  have  been  possible 
to  settle  by  diplomacy,  shall  be  referred  to  the  Permanent 
Court  of  Arbitration  established  at  The  Hague  by  the  Con¬ 
vention  of  the  29th  of  July,  1899,  provided,  nevertheless,  that 
they  do  not  affect  the  vital  interests,  the  independence,  or 
the  honor  of  the  two  Contracting  States,  and  do  not  concern 
the  interests  of  third  Parties.” 

On  reading  this  article  the  first  thing  that  strikes  one 
is  the  fact  that  the  most  important  part  of  it  is  that 
which  specifies  the  exceptions.  The  only  obligation 
which  the  article  imposes  is  the  arbitration  of  differences 
“of  a  legal  nature  or  relating  to  the  interpretation  of 
treaties”;  and  it  is  from  this  restricted  obligation  that 
questions  affecting  the  “vital  interests,”  the  “indepen¬ 
dence”  or  the  “honor”  of  the  contracting  parties,  or 
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concerning  the  “interests”  of  third  powers,  are  excepted. 
So  far  as  the  United  States  and  Great  Britain  are  con¬ 
cerned,  the  clause  therefore  ran  far  behind  their  actual 
practice,  for  they  had  on  numerous  occasions  submitted 
to  arbitration  questions  which  had  been  considered  as 
affecting  the  “honor”  of  the  two  parties.  This  was  par¬ 
ticularly  true  of  the  Geneva  Arbitration  relating  to  the 
Alabama  Claims,  the  arbitration  of  which,  when  first 
proposed  by  the  United  States,  was  declined  on  the 
express  ground  that  the  controversy  affected  the  “honor” 
of  Her  Majesty’s  government. 

Nevertheless,  the  government  of  the  United  States,  no 
doubt  urged  thereto  by  those  who  vaguely  desired  to  ad¬ 
vance  the  cause  of  international  peace,  signed  treaties 
with  various  powers  in  the  precise  terms  of  the  British- 
French  agreement  of  October  14,  1903.  These  treaties, 
which  wrere  seven  in  number,  were  submitted  to  the 
United  States  Senate  on  January  6,  1905.  Following  the 
terms  of  the  British-French  agreement,  they  provided 
that  the  contracting  parties  should,  in  each  individual 
case,  before  appealing  to  the  Permanent  Court  of  Ar¬ 
bitration,  conclude  a  “special  agreement”  defining  the 
matter  in  dispute,  the  scope  of  the  arbitrators’  powers 
and  the  procedure  to  be  followed.  The  Committee  on 
Foreign  Relations  reported  the  treaties  to  the  Senate 
with  an  amendment  by  which  the  word  “treaty”  was 
substituted  for  the  word  “agreement,”  so  as  to  require 
the  advice  and  consent  of  the  Senate  to  be  given  in  each 
and  every  case.  The  effect  of  this  amendment  was  to 
require  a  new  treaty  to  be  made  in  each  instance 
before  any  question  whatsoever  could  be  submitted  to 
arbitration.  In  a  letter  to  the  chairman  of  the  Com¬ 
mittee  on  Foreign  Relations  President  Roosevelt,  Mr. 
Hay  being  then  Secretary  of  State,  gave  notice  that, 
if  the  amendment  should  be  adopted,  he  would  regard 
it  as  substantially  nullifying  his  proposal  and  would 
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refrain  from  endeavoring  to  secure  the  exchange  of 
the  ratifications  of  the  amended  treaties.  The  amend¬ 
ment,  however,  was  adopted  by  the  Senate,  and  when, 
on  February  13,  1905,  the  treaties  as  thus  amended 
reached  the  President,  he  caused  the  Secretary  of  State 
to  publish  a  statement  to  the  effect  that  they  would 
not  in  their  altered  form  be  presented  to  the  countries 
with  which  they  had  been  negotiated.  But  in  1908,  the 
pressure  to  do  something  having  been  renewed,  the 
treaties  were  again  taken  up,  and  President  Roosevelt, 
Mr.  Root  being  then  Secretary  of  State,  accepted  the 
amendment,  with  the  result  that  the  “special  agreement,” 
which  must  precede  any  actual  resort  to  arbitration,  can 
now  be  made  only  “by  and  with  the  advice  and  consent 
of  the  Senate.” 

The  result  of  this  action  is  that,  so  far  as  the  United 
States  is  concerned,  it  is  now  in  actual  practice  more 
difficult  to  secure  international  arbitration  than  it  was 
in  the  early  days  of  our  independence.  Although  this 
statement  may  occasion  some  surprise,  its  absolute  cor¬ 
rectness  may  easily  be  demonstrated. 

Prior  to  1908  it  was  the  practice  of  the  United  States 
to  arbitrate  pecuniary  claims  against  foreign  governments 
without  concluding  a  formal  treaty.  As  an  example  of 
this  procedure  I  may  refer  to  the  agreement  between  the 
United  States  and  Spain,  effected  by  an  exchange  of 
notes  on  February  11-12,  1871,  under  which  all  claims 
of  citizens  of  the  United  States  against  the  government 
of  Spain,  for  wrongs  and  injuries  committed  against  their 
persons  and  property  by  the  Spanish  authorities  in  Cuba 
since  the  beginning  of  the  insurrection  in  1868,  were 
submitted  to  a  mixed  commission  composed  of  two  ar¬ 
bitrators  and  an  umpire.  These  claims  involved  ques¬ 
tions  of  great  international  importance,  including  the 
validity  of  decrees  of  the  Spanish  government  and  of  legal 
proceedings  against  both  persons  and  property  in  Cuba. 
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Indeed,  questions  analogous  to  those  involved  in  the 
celebrated  case  of  the  “Virginius,”  which  had  brought  the 
two  countries  to  the  very  verge  of  war,  eventually  came 
before  the  commission,  as  well  as  many  delicate  questions 
of  nationality  or  citizenship.  The  commission  remained 
in  existence  more  than  ten  years,  and  the  claims  pre¬ 
sented  to  it  amounted  to  more  than  $30,000,000,  exclusive 
of  interest.  The  awards  amounted  to  nearly  $1,300,000. 

The  first  case  submitted  to  the  Permanent  Court  of 
Arbitration  at  The  Hague  under  the  convention  of  1899 — 
the  well-known  claim  preferred  by  the  United  States 
against  Mexico  on  behalf  of  the  Pious  Fund  of  the  Cali- 
fornias — was  submitted  under  a  simple  executive  agree¬ 
ment.  Other  examples  might  readily  be  given;  but  it 
suffices  to  say  that,  where  the  settlement  embraced  claims 
against  the  foreign  government  alone  and  not  against 
the  United  States,  twenty-seven  of  our  international 
arbitrations  up  to  1908  were  held  under  simple  executive 
agreements  as  against  nineteen  under  treaties.  The 
former  method  is  now  forbidden  in  proceedings  under  the 
treaties  of  1908. 

Again,  it  was  formerly  the  practice  of  the  United  States 
to  make  general  claims  treaties  or  conventions,  for  the 
submission  of  all  claims  of  the  one  government  against 
the  other  arising  during  a  certain  number  of  years — per¬ 
haps  as  many  as  thirty  or  forty  years — to  a  mixed  com¬ 
mission,  without  discrimination  and  without  specification 
of  any  particular  claims. 

Since  1908  what  do  we  witness?  We  have  now  an 
international  commission  between  the  United  States  and 
Great  Britain,  called  the  American  and  British  Claims 
Arbitration.3  By  a  convention  between  the  United 
States  and  Great  Britain  concluded  February  8,  1853,  it 
was  agreed  that  “all  claims”  on  the  part  of  citizens  of 

3  This  commission  is  still  in  existence;  its  proceedings  were  suspended 
during  the  war. 
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the  United  States  against  the  British  Government,  and 
“all  claims”  on  the  part  of  British  subjects  against  the 
United  States,  which  had  arisen  since  the  signature  of 
the  treaty  of  peace  of  December  24,  1814,  commonly 
called  the  Treaty  of  Ghent,  should  be  referred  to  a  mixed 
commission.  This  convention  was  duly  carried  into 
effect  with  great  satisfaction  to  both  governments.  But 
when,  in  1910,  the  agreement  under  which  the  present 
tribunal  is  sitting  was  concluded,  it  was  found  to  be 
necessary  to  specify  and  to  submit  to  the  Senate  each 
particular  case  that  was  proposed  for  arbitration;  and 
negotiations  are  understood  to  be  now  under  way  for  a 
second  schedule,  after  the  conclusion  of  which  it  is  not 
improbable  that  various  outstanding  claims  will  still  re¬ 
main  unsettled. 

It  has  been  stated,  and  probably  is  a  fact,  that  there 
was  opposition  to  a  general  claims  convention  with  Great 
Britain  in  1910  because  bond  claims  against  some  of  the 
States  of  the  United  States  perhaps  might  be  presented  to 
the  commission.  But  it  may  be  observed  that  claims  were 
presented  to  the  commission  under  the  general  claims 
convention  of  1853  growing  out  of  the  non-payment  of 
the  bonds  of  Florida  and  of  Texas,  and  were  disposed  of 
by  the  decision  of  the  umpire,  who  disallowed  the  claims. 
The  same  thing  took  place  in  respect  of  claims  on  account 
of  the  Confederate  debt  which  were  presented  to  the 
United  States  and  British  claims  commission  under  Arti¬ 
cle  12  of  the  Treaty  of  Washington  of  May  8,  1871. 

I  have  referred  to  the  Anglo-American  convention  of 
1853;  but  it  would  have  been  permissible  to  revert  even 
to  an  earlier  time  for  proof  of  the  previous  existence  of 
a  more  liberal  practice  than  that  which  now  prevails. 
We  may  go  back  to  1794,  and  find  in  Article  7  of  the 
Jay  Treaty  of  that  year  a  provision  for  the  reference  to 
a  mixed  commission  of  all  complaints  made  by  citizens 
of  the  United  States  for  loss  and  damage  by  reason  of 
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irregular  or  illegal  captures  or  condemnations  of  vessels 
or  other  property  under  color  of  authority  of  his  Britannic 
Majesty,  and  of  all  complaints  of  British  subjects  on 
account  of  loss  and  damage  suffered  by  reason  of  the 
failure  of  the  United  States  to  enforce  neutrality  within 
its  jurisdiction.  Here  there  was  no  specification  or  limi¬ 
tation,  the  two  governments  being  evidently  anxious  to 
remove  every  cause  of  controversy  by  a  sweeping  arbitral 
settlement.  It  is  a  fact,  perhaps  not  generally  appre¬ 
ciated,  that  the  British  government  paid  to  citizens  of 
the  United  States,  under  Article  7  of  the  treaty  of  1794, 
upwards  of  810,000,000,  while  a  considerable  sum  was 
paid  by  the  United  States  to  British  subjects.  As  we 
are  somewhat  prone  to  boast  of  leading  the  van  in  the 
cause  of  peace,  it  may  be  worth  our  while  to  consider 
whether  we  should  not  gain  a  position  far  in  advance  of 
that  which  we  now  hold  if  we  were  to  recur  to  the  practice 
we  followed  a  hundred  and  twenty  years  ago. 

With  a  view  to  remove  the  limitations  imposed  by 
existing  treaties  and  set  an  example  of  confidence  in 
amicable  processes,  there  were  concluded  at  Washington 
on  August  3,  1911,  two  remarkable  agreements,  between 
the  United  States  on  the  one  part,  and  France  and  Great 
Britain,  respectively,  on  the  other.  These  agreements 
are  commonly  known  as  the  Taft-Knox  treaties.  By 
their  terms  (Article  1)  all  future  differences  between 
the  contracting  parties,  which  it  had  not  been  possible 
to  adjust  by  diplomacy,  involving  a  “claim  of  right”  made 
by  one  party  against  the  other  and  “justiciable  in  their 
nature  by  reason  of  being  susceptible  of  decision  by  the 
application  of  the  principles  of  law  or  equity,”  were  to 
be  submitted  to  arbitration.  In  each  case  there  was  to 
be  a  “special  agreement,”  which,  so  far  as  the  United 
States  was  concerned,  was  to  be  submitted  to  the  Senate, 
while  the  British  government  on  its  part  reserved  the 
right,  before  concluding  a  special  agreement  in  any  matter 
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affecting  the  interests  of  a  self-governing  dominion,  to 
obtain  the  concurrence  of  such  dominion.  The  contract¬ 
ing  parties  also  engaged  (Article  2)  to  institute,  as  occa¬ 
sion  might  arise,  a  Joint  High  Commission  of  Inquiry, 
to  which  any  controversy  might  be  referred  for  investiga¬ 
tion,  including  any  controversy  as  to  whether  a  difference 
was  “justiciable”  in  the  sense  of  the  treaty;  and  it  was 
further  stipulated  (Article  3)  that,  if  all  or  all  but  one 
of  the  members  of  the  Commission  should  report  that  the 
difference  was  of  that  character,  it  should  be  referred  to 
arbitration. 

These  treaties  were  submitted  to  the  Senate,  by  which 
they  were  amended  in  three  particulars.  In  the  first 
place,  it  was  made  absolutely  certain  that  a  “special 
agreement,”  requiring  the  advice  and  consent  of  the 
Senate,  must  be  made  in  each  case  of  arbitration.  Sec¬ 
ondly,  the  clause  requiring  the  submission  to  the  Joint 
High  Commission  of  Inquiry  of  the  question  whether  a 
difference  was  arbitrable  and  making  its  affirmative  re¬ 
sponse  in  a  certain  event  final,  was  stricken  out.  The 
third  amendment  consisted  of  the  following  proviso: 

“Provided,  That  the  Senate  advises  and  consents  to  the 
ratification  of  the  said  treaty  with  the  understanding,  to  be 
made  part  of  such  ratification,  that  the  treaty  does  not  author¬ 
ize  the  submission  to  arbitration  of  any  question  which  affects 
the  admission  of  aliens  into  the  United  States,  or  the  admis¬ 
sion  of  aliens  to  the  educational  institutions  of  the  several 
States,  or  the  territorial  integrity  of  the  several  States  or 
of  the  United  States,  or  concerning  the  question  of  the  alleged 
indebtedness  or  monied  obligation  of  any  State  of  the  United 
States,  or  any  question  which  depends  upon  or  involves  the 
maintenance  of  the  traditional  attitude  of  the  United  States 
concerning  American  questions,  commonly  described  as  the 
Monroe  Doctrine,  or  other  purely  governmental  policy.” 

On  the  strength  of  these  amendments  the  treaties  were 
abandoned. 
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During  the  past  twelve  months4  the  government  of  the 
United  States  has  been  actively  engaged  in  an  effort  to 
bring  about  agreements  with  the  powers  of  the  world 
for  the  pacific  adjustment  of  international  disputes  by 
means  of  international  commissions  of  investigation.  A 
year  ago  a  paper,  which  has  since  been  published  under 
the  title  of  “President  Wilson’s  Peace  Proposal,”  but 
which  is  popularly  known  as  Mr.  Bryan’s  “Peace  Plan,” 
was  handed  to  members  of  the  Diplomatic  Corps  in 
Washington.  By  this  paper  it  was  proposed  that  all 
questions  in  dispute,  which  diplomacy  should  fail  to  ad¬ 
just,  should  be  submitted  to  an  international  commission, 
pending  whose  investigation  and  report  war  should  not  be 
declared  nor  hostilities  begun.  This  proposal  was  sup¬ 
plemented  by  a  memorandum  of  the  Secretary  of  State, 
Mr.  Bryan,  in  which  it  was  suggested  that  the  proposed 
international  commission,  which  was  also  to  have  the 
power  to  act  on  its  own  initiative,  should  be  composed 
of  five  members,  each  government  to  choose  two,  one  of 
whom  should  not  be  its  own  citizen,  and  the  fifth  to  be 
agreed  upon  by  the  two  governments.  A  year  was  sug¬ 
gested  as  the  time  to  be  allowed  for  the  investigation  and 
report.  It  was  further  stated  that  the  United  States  was 
prepared  to  consider  the  question  of  maintaining  the 
status  quo  as  to  military  and  naval  preparations  during 
the  period  of  investigation;  and  it  was  tentatively  sug¬ 
gested  that,  pending  such  period,  there  should  be  no 
change  in  the  military  and  naval  programme  of  either 
party,  unless  danger  from  a  third  power  should  compel 
a  change,  in  which  case  a  confidential  written  statement 
of  the  fact  by  the  party  menaced  was  to  release  both 
parties  from  the  obligation. 

Salvador,  by  a  treaty  signed  on  August  7,  1913,  ac¬ 
cepted  the  plan  in  its  entirety.  A  similar  step  was  taken 
by  Guatemala  and  Panama  on  September  20,  by  Hon- 

4 1913-1914. 
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duras  on  November  3,  and  by  Nicaragua  on  December 
17,  1913.  Treaties  omitting  the  clause  as  to  military  and 
naval  programmes  were  concluded  with  the  Netherlands 
December  18,  1913;  and  with  Bolivia  January  22,  with 
Switzerland  and  Costa  Rica  February  13,  with  Denmark 
April  17,  and  with  Italy  May  5,  1914.  Treaties  were  also 
concluded  with  Portugal  and  Persia  February  4,  with  the 
Dominican  Republic  February  17,  and  with  Venezuela 
March  21,  1914.  The  form  of  the  treaty  with  the  Domi¬ 
nican  Republic  is  exceptional  in  that  it  combines  the 
stipulations  of  the  arbitration  treaties  of  1908  with  the 
provisions  of  the  “peace  plan,”  except  the  clause  as  to 
military  and  naval  programmes. 

In  all,  fifteen  treaties  based  upon  the  “peace  plan” 
have  been  signed.  It  is  understood  that  none  of  the 
agreements  thus  described  has  been  submitted  to  the 
Senate,  so  that  their  fate  cannot  as  yet  be  foretold;  but 
it  may  be  remarked  that,  with  the  exception  of  a  very 
small  number  of  all-inclusive  treaties  of  arbitration,  they 
represent  an  advance  beyond  previous  arrangements,  in 
that  they  propose  to  submit  to  investigation  all  questions 
in  dispute,  of  every  nature  whatsoever,  which  diplomacy 
may  fail  to  adjust.  Although  they  have  been  widely 
denounced  as  “all-inclusive  arbitration  treaties,”  they  in 
fact  do  not  bind  the  parties  to  arbitrate,  but  expressly 
reserve  to  them  entire  freedom  of  action  after  the  report 
of  the  commission  shall  have  been  submitted.  The  un¬ 
derlying  thought  is  three-fold:  (1)  That  they  furnish 
an  honorable  means  of  suspending  controversy;  (2)  that 
the  suspension  of  controversy  will  tranquillize  the  minds 
of  the  disputants;  and  (3)  that  the  report  of  the  com¬ 
mission  of  investigation  probably  will  point  the  way  to 
a  fair  and  equitable  adjustment.5 

6  Down  to  January  18,  1924,  treaties  based  on  the  Bryan  plan,  1913, 
looking  to  the  advancement  of  the  cause  of  general  peace,  have  been 
concluded,  ratified  and  proclaimed  between  the  United  States  and  the 
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It  has  sometimes  been  argued  that  the  making  of 
treaties  for  the  preservation  of  peace  is  an  idle  task,  be¬ 
cause,  in  spite  of  all  agreements  to  the  contrary,  wars 
will  occur.  This  argument  is  obviously  fallacious.  Rem¬ 
edies  for  ills  are  not  discarded  merely  because  they 
do  not  always  prove  to  be  efficacious.  Circumstances  no 
doubt  may  arise  in  which  international  agreements  for 
the  employment  of  pacific  methods  may,  either  by  reason 
of  defects  in  their  terms  or  by  reason  of  conditions,  fail 
to  be  useful.  But  of  the  practical  value  of  such  agree¬ 
ments,  we  have  frequent  illustrations.  On  two  notable 
and  recent  occasions  the  existence  of  The  Hague  Con¬ 
vention  for  the  Peaceful  Settlement  of  International  Dis¬ 
putes,  which  I  do  not  hesitate  to  pronounce  one  of  the 
wisest  treaties  ever  made,  has  served  to  facilitate  the 
prevention  or  the  arrest  of  hostilities.  The  first  occasion 
was  that  of  the  Dogger  Bank  incident,  when  the  organiza¬ 
tion  of  a  court  of  inquiry  under  the  convention,  with  the 
addition  of  a  limited  arbitral  power,  relieved  a  dangerous 
tension  between  Great  Britain  and  Russia  and  resulted 
in  a  final  and  satisfactory  settlement.  The  other  illus¬ 
tration  is  now  before  us.  Prior  to  The  Hague  conven¬ 
tion,  the  tender  of  good  offices  or  mediation  without  prior 
solicitation  or  consultation  was  usually  regarded  as  an 
intrusive  act,  savoring  of  unjustifiable  interference.  By 
that  convention  (Art.  3)  it  was  declared  that  “powers, 
strangers  to  the  dispute,  have  the  right  to  offer  good 
offices  or  mediation,  even  during  the  course  of  hostilities,” 
and  that  the  exercise  of  this  right  could  never  be  regarded 
by  the  parties  to  the  conflict  “as  an  unfriendly  act.” 
This  stipulation  paved  the  way  for  the  tender  of  good 
offices  or  mediation  made  a  month  ago  by  the  diplo- 

following  countries:  Argentine  Republic,  Bolivia,  Brazil,  Chile,  China, 
Costa  Rica,  Denmark,  Dominican  Republic,  Ecuador,  France,  Guate¬ 
mala,  Great  Britain,  Greece,  Honduras,  Italy,  The  Netherlands,  Nica¬ 
ragua,  Norway,  Panama,  Paraguay,  Persia,  Peru,  Portugal,  Russia, 
Salvador,  Spain,  Sweden,  Switzerland,  Uruguay,  and  Venezuela. 
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matic  representatives  of  Brazil,  Argentina  and  Chile,  at 
Washington,  after  hostilities  were  begun  at  Vera  Cruz. 
The  offer  was  accepted  by  the  immediate  parties  to  the 
conflict,  with  the  result  that  an  armistice  between  them 
was  brought  about.  The  pending  mediation  of  the  so- 
called  ABC  powers  is  a  remarkable  event  in  the  history 
of  international  relations  in  the  Western  Hemisphere. 
It  has  been  hailed  as  the  beginning  of  a  new  Pan-Amer¬ 
ican  diplomacy;  and  it  may  at  any  rate  be  regarded  as 
the  most  striking  development  yet  witnessed  of  the  Pan- 
American  movement  which  was  formally  inaugurated  by 
the  first  International  American  Conference,  at  Wash¬ 
ington,  in  1889-1890. 

The  present  survey  would  be  incomplete  without  a 
further  reference  to  the  Peace  Conferences  at  The  Hague. 
From  present  indications  it  is  not  probable  that  the 
Third  Conference  will  meet  before  1916.  The  time  that 
elapsed  between  the  first  and  the  second  conference  was 
eight  years,  and  it  was  recommended  by  the  second  con¬ 
ference  that  the  third  should  be  convened  after  a  similar 
interval;  but  the  conditions  growing  out  of  the  war  over 
Tripoli  and  the  wars  in  the  Balkan  Peninsula,  to  say 
nothing  of  the  Moroccan  and  other  international  com¬ 
plications,  caused  delays  in  the  taking  of  the  necessary 
preparatory  steps.  In  this  situation,  the  government  of 
the  United  States,  on  the  31st  of  January  last,  sent  out 
a  circular  in  which  it  was  proposed  that,  with  a  view  to 
the  holding  of  the  conference  in  1915,  the  work  of 
preparation  should  be  committed  to  the  Administrative 
Council  of  the  Permanent  Court  of  Arbitration  at  The 
Hague  a  body  composed  of  the  diplomatic  representa¬ 
tives  of  the  treaty  powers  at  The  Hague  and  therefore 
already  in  existence.  Although  this  proposal  was  favor¬ 
ably  entertained  by  a  number  of  governments,  the  prev¬ 
alent  opinion  of  the  larger  powers,  so  far  as  it  has  been 
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disclosed,  indicates  that  the  holding  of  the  Third  Con¬ 
ference  before  1916  is  not  thought  to  be  practicable.6 

After  twenty  years  of  fruitful  aid  and  encouragement 
to  the  cause  of  peace  and  good-will,  the  Lake  Mohonk 
Conference  on  International  Arbitration  today  faces  the 
future  with  confidence  and  with  hope.  Mindful  of  the 
fact  that  injustice,  whether  real  or  fancied,  produces  dis¬ 
content,  and  that  the  causes  and  effects  of  injustice  are 
often  exaggerated  by  popular  excitement,  we  may  not 
be  justified  in  expecting  the  immediate  and  final  ushering 
in  of  the  reign  of  universal  peace.  Perhaps  it  may  be 
unreasonable  to  expect  that  international  wars  will  cease 
before  civil  wars  end.  In  the  one  case  as  in  the  other, 
the  maintenance  of  continuously  peaceful  conditions  will 
depend  upon  the  general  improvement  of  political  and 
social  relations.  And  to  the  accomplishment  of  this  end 
all  well-disposed  men  and  women  may  work  together  in 
the  inspiring  belief  that  in  the  affairs  of  the  world  en¬ 
lightened  public  opinion  plays  a  constantly  larger  and 
more  decisive  part. 

“It  may  be  superfluous  to  mention  the  fact  that  the  Third  Confer¬ 
ence  has  not  been  held. 


IV 


THE  PERMANENT  COURT  OF  INTER¬ 
NATIONAL  JUSTICE1 


In  order  to  estimate  the  precise  significance  of  the  addi¬ 
tion  of  the  Permanent  Court  of  International  Justice  to 
the  previously  existing  agencies  for  the  peaceful  settle¬ 
ment  of  international  differences,  it  is  necessary  to  know 
something  not  only  of  its  constitution,  rules  and  per¬ 
sonnel,  but  also  of  its  antecedents. 

The  amicable  methods  of  settling  international  dis¬ 
putes  are  negotiation,  good  offices,  mediation,  and  arbitra¬ 
tion.  Negotiation,  which  represents  the  ordinary  process 
of  diplomacy,  we  have  always  with  us.  Good  offices  and 
mediation,  although  essentially  diplomatic,  involve  the 
interposition  of  a  common  friend  and  adviser,  who,  if  he 
only  uses  “good  offices,”  may  even  serve  merely  as  a 
channel  of  communication,  but  who,  if  he  acts  as  a 
mediator,  is  supposed  to  give  his  counsel  to  the  parties 
and  to  propose  terms  of  settlement.  On  the  other  hand, 
arbitration  is  and  always  has  been  considered  in  inter¬ 
national  law  as  a  judicial  process.  While  the  mediator 
recommends,  it  is  the  function  of  the  arbitrator  to  decide. 
The  term  arbitration  has  been  applied  to  the  judicial 
process  in  international  relations  because,  in  the  absence 
of  a  tribunal  with  a  fixed  personnel,  it  remained  for  the 
parties  in  each  case  to  choose  the  judges  who  were  to 
decide  the  dispute. 


This  chapter  incorporates,  with  revision  and  supplemental  matter 
an  address  delivered  before  the  Law  Alumni  of  Columbia  University 
.New  York,  in  May,  1922.  The  address  was  printed  in  the  Columbia 
Law  Review,  Vol.  22,  No.  6,  June,  1922. 
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The  determination  of  international  controversies  by 
arbitration  runs  back  to  a  very  early  time.  It  was  exten¬ 
sively  practiced  among  the  Greeks,  with  much  definite¬ 
ness  and  precision,  and  with  an  intelligent  understanding 
of  its  essentially  judicial  character.  Its  employment 
naturally  increased  with  the  continuance  of  a  state  of 
peace.  With  the  recurrence  of  wars  and  the  incidental 
suspension  of  peaceful  processes,  the  practice  of  arbitra¬ 
tion  would  temporarily  disappear.  During  the  sixteenth 
and  seventeenth  centuries,  because  of  the  warlike  con¬ 
ditions  which  so  persistently  prevailed,  we  find  only  slight 
traces  of  it.  Its  effective  resuscitation  in  comparatively 
recent  times  may  be  said  to  have  begun  with  the  treaty 
between  Great  Britain  and  the  United  States  of  Novem¬ 
ber  19,  1794,  called  in  the  United  States  the  Jay  Treaty, 
which  provided  for  three  distinct  arbitrations,  one  of 
which  may  be  rated  among  the  most  important  ever  held. 
During  the  nineteenth  century  the  resort  to  international 
arbitration  became  more  frequent.  Especially  was  this 
the  case  after  the  settlement  of  the  grave  controversy  be¬ 
tween  the  United  States  and  Great  Britain,  growing  out 
of  the  so-called  Alabama  Claims,  by  the  tribunal  at 
Geneva  in  1872.  An  indication  of  the  progress  of  this 
general  movement  may  be  seen  in  the  adoption,  by  the 
Congress  of  the  United  States,  in  1890,  of  a  concurrent 
resolution  requesting  the  President  to  invite,  as  fit  occa¬ 
sions  might  arise,  negotiations  with  any  government  with 
which  the  United  States  had  diplomatic  relations,  to  the 
end  that  any  differences  or  disputes  between  the  two 
governments  wThich  could  not  be  adjusted  by  diplomacy 
might  be  referred  to  arbitration  and  peaceably  adjusted 
by  that  means. 

The  increase  in  the  practice  of  arbitrating  individual 
differences  naturally  gave  rise  to  efforts  to  bring  about 
the  conclusion  of  general  treaties  of  arbitration  between 
particular  countries,  and  from  this  it  was  only  a  natural 
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step  to  the  attempt  to  form  a  wider  association  and  to 
establish  a  permanent  tribunal. 

This  advance  was  reflected  in  the  instructions  given 
by  Mr.  Hay,  as  Secretary  of  State,  on  April  18,  1899,  to 
the  delegates  of  the  United  States  to  the  first  Peace  Con¬ 
ference  at  The  Hague.  Referring  to  the  eighth  article  of 
the  programme,  which  related  to  “the  wider  extension  of 
good  offices,  mediation  and  arbitration,”  Mr.  Hay  said: 

“Nothing  can  secure  for  human  government  and  for  the 
authority  of  law  which  it  represents  so  deep  a  respect  and 
so  firm  a  loyalty  as  the  spectacle  of  sovereign  and  independent 
States,  whose  duty  it  is  to  prescribe  the  rules  of  justice  and 
impose  penalties  upon  the  lawless,  bowing  with  reverence 
before  the  august  supremacy  of  those  principles  of  right  which 
give  to  law  its  eternal  foundation.” 

Accompanying  these  instructions  there  was  a  plan  for 
a  permanent  international  tribunal. 

The  conference  bore  fruit.  The  desire  for  a  permanent 
tribunal  was  not  confined  to  the  United  States;  and  on 
July  29,  1899,  there  was  concluded  at  The  Hague  the 
treaty  officially  styled  the  “Convention  for  the  Pacific 
Settlement  of  International  Disputes.”  This  convention, 
which  was  renewed  in  1907  and  is  still  in  force,  consti¬ 
tutes  the  highest  achievement  of  the  nineteenth  century 
towards  the  creation  of  a  permanent  system  for  the  peace¬ 
ful  disposition  of  international  controversies.  It  repre¬ 
sented  an  advance  in  three  distinct  particulars,  in  that  it 

(1)  enjoined  and  regulated  the  employment  of  mediation, 

(2)  provided  for  the  appointment,  when  occasion  should 
arise,  of  international  commissions  of  inquiry  to  inves¬ 
tigate  and  report  upon  controverted  facts,  and  (3)  estab¬ 
lished  the  constitution  and  procedure  of  the  tribunal 
called  the  “Permanent  Court  of  Arbitration,”  whose  seat 
is  at  The  Hague.  It  was  stipulated  that  this  tribunal 
should  be  “accessible  at  all  times  and  operating.”  It  is 
also  to  be  observed  that  the  convention  expressly  declared 
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that  the  object  of  international  arbitration,  which  the 
tribunal  was  to  administer,  was  “the  settlement  of  differ¬ 
ences  between  states  by  judges  of  their  own  choice,  and 
on  the  basis  of  respect  for  law.” 

Of  the  Permanent  Court  of  Arbitration  I  have  naught 
to  say  but  in  commendation.  The  Permanent  Court  of 
International  Justice,  whose  seat  is  also  at  The  Hague, 
does  not  supersede  it,  but  is,  as  its  charter  expressly  de¬ 
clares,  “in  addition”  to  the  older  tribunal.  But  the  Per¬ 
manent  Court  of  Arbitration  is  not  a  court  in  the  ordinary 
sense.  Under  its  conventional  constitution,  each  signa¬ 
tory  power  may  appoint  four  persons,  who  are  called 
members  of  the  court.  They  are  appointed  for  six  years, 
and  may  be  reappointed.  There  are  now  upwards  of  one 
hundred  and  twenty  of  them,  but  they  do  not  constitute 
an  actual  tribunal  for  the  trial  of  cases.  They  form,  on 
the  contrary,  a  panel,  or  eligible  list,  from  which,  when  a 
case  is  submitted,  arbitrators,  usually  not  exceeding  five 
in  number,  are  specially  chosen  to  hear  and  determine  the 
controversy.  A  majority  of  the  judges  of  the  Permanent 
Court  of  International  Justice  are,  I  may  here  remark, 
also  members  of  the  older  tribunal. 

The  Permanent  Court  of  Arbitration,  although  its  es¬ 
tablishment  was  widely  acclaimed  as  a  millennial  augury, 
failed  to  satisfy  the  aspirations  which  many  had  indulged. 
In  so  saying  I  do  not  refer  to  those  who  were  disappointed 
by  the  early  demonstration  of  its  inability  to  prevent  the 
recurrence  of  war.  Such  a  test  is  not  exacted  by  those 
who  keep  within  the  sphere  of  realities;  and  its  imposi¬ 
tion  would  logically  require  the  condemnation  of  all  exist¬ 
ing  human  institutions,  legislative,  executive  and  judicial. 
We  do  not  refuse  to  diminish  or  to  mitigate  the  ills  of  life 
because  they  cannot  be  abolished.  Nor  do  I  refer  to  those 
who  were  disappointed  because  a  compulsory,  or  obliga¬ 
tory,  jurisdiction  was  not  created;  for,  while  the  principle 
of  obligatory  jurisdiction  is  not  to  be  deprecated,  it  is  an 
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ideal  towards  the  realization  of  which  the  little  so  far  at¬ 
tained  scarcely  offsets  the  errors  committed  in  its  name.2 
The  Convention  for  the  Pacific  Settlement  of  Interna¬ 
tional  Disputes,  although  it  does  not  in  terms  make  arbi¬ 
tration  obligatory  in  any  case,  excepts  nothing  from  the 
scope  of  arbitration,  thus  leaving  the  parties  free  to  apply 
the  process  to  any  and  every  question  for  the  solution  of 
which  they  may  see  fit  to  employ  it,  without  discouraging 
in  advance,  by  means  of  sweeping  exceptions,  its  applica¬ 
tion  to  any  class  of  questions  or  furnishing  a  ready  excuse 
for  avoiding  the  resort  to  it. 

But  the  Permanent  Court  of  Arbitration  also  failed  to 
meet  the  expectations  of  many  persons  because  it  was  not 
a  court  in  the  ordinary  sense,  definitely  organized  for  the 
hearing  and  determination  of  international  questions.  It 
was  urged  that  an  actual  trial  court,  with  a  fixed  per¬ 
sonnel,  would  afford  greater  certainty  and  continuity  in 
the  application  of  legal  principles  and  contribute  more  to 
their  systematic  development. 

This  view  was  definitely  expressed  by  Mr.  Root,  as 
Secretary  of  State,  in  his  instructions  of  May  31,  1907,  to 
the  delegates  of  the  United  States  to  the  Second  Peace 
Conference  at  The  Hague,  in  the  following  terms : 

“It  should  be  your  effort  to  bring  about  in  the  Second  Con¬ 
ference  a  development  of  The  Hague  Tribunal  into  a  perma¬ 
nent  tribunal  composed  of  judges  who  are  judicial  officers 
and  nothing  else,  who  are  paid  adequate  salaries,  who  have 
no  other  occupation,  and  who  will  devote  their  entire  time 
to  the  trial  and  decision  of  international  causes  by  judicial 
methods  and  under  a  sense  of  judicial  responsibility.  These 
judges  should  be  so  selected  from  the  different  countries  that 
the  different  systems  of  law  and  procedure  and  the  principal 
languages  shall  be  fairly  represented.  The  court  should  be 
of  such  dignity,  consideration  and  rank  that  the  best  and 
ablest  jurists  will  accept  appointment  to  it  and  that  the  whole 
world  will  have  absolute  confidence  in  its  judgments.” 
a  See  supra,  pp.  84-89. 
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A  plan  supported  by  the  United  States,  and  containing 
a  number  of  the  fundamental  characteristics  of  the  Per¬ 
manent  Court  of  International  Justice,  was  discussed  by 
the  Second  Peace  Conference;  but  it  failed  of  adoption 
because  of  inability  to  agree  on  a  method  for  the  selec¬ 
tion  of  the  judges.  The  Conference,  however,  adopted 
the  following  recommendation: 

“The  Conference  recommends  to  the  signatory  Powers  the 
adoption  of  the  project  hereto  annexed,  of  a  convention  for 
the  establishment  of  a  Court  of  Arbitral  Justice  and  its  put¬ 
ting  into  effect  as  soon  as  an  accord/  shall  be  reached  upon 
the  choice  of  the  judges  and  the  constitution  of  the  Court.” 

During  the  peace  negotiations  at  Paris  in  1919,  and 
particularly  while  the  terms  of  the  Covenant  of  the 
League  of  Nations  were  under  consideration,  a  telegram 
was  sent  from  the  Bar  Association  of  the  City  of  New 
York  recommending  the  incorporation  of  a  provision  for 
a  Permanent  Court  of  International  Justice.  Whether 
the  insertion  of  a  provision  on  that  subject  was  or  was 
not  due  to  this  telegram  I  am  unable  to  say,  but  the  state¬ 
ment  has  repeatedly  been  made  that  it  was  after  the 
receipt  of  the  telegram  that  the  provision  looking  to  the 
creation  of  such  a  court  was  inserted. 

By  Article  13  of  the  Covenant  the  members  of  the 
League  agree  that,  whenever  any  dispute  shall  arise  be¬ 
tween  them  which  they  “recognize  to  be  suitable  for  sub¬ 
mission  to  arbitration  and  which  cannot  be  satisfactorily 
settled  by  diplomacy,”  they  will  “submit  the  whole  sub¬ 
ject-matter  to  arbitration.”  The  article  then  designates, 
as  among  the  disputes  “generally  suitable  for  arbitra¬ 
tion,  those  concerning  (1)  the  interpretation  of  a  treaty, 
(2)  any  question  of  international  law,  (3)  the  existence 
of  any  fact  which,  if  established,  would  constitute  a 
breach  of  an  international  obligation,  or  (4)  the  nature 
or  extent  of  the  reparation  to  be  made  for  the  breach  of 
an  international  obligation.  Such  disputes,  it  is  provided, 
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may  be  tried  by  a  court  agreed  on  by  the  parties  or  stipu¬ 
lated  in  any  convention  between  them. 

The  provision  looking  to  the  creation  of  a  new  and  per¬ 
manent  court  is  contained  in  Article  14,  reading  thus: 

“The  Council  shall  formulate  and  submit  to  the  members 
of  the  League  for  adoption  plans  for  the  establishment  of  a 
permanent  court  of  international  justice.  The  Court  shall 
be  competent  to  hear  and  determine  any  dispute  of  an  inter¬ 
national  character  which  the  parties  thereto  submit  to  it. 
The  Court  may  also  give  an  advisory  opinion  upon  any  dis¬ 
pute  or  question  referred  ‘to  it  by  the  Council  or  by  the 
Assembly.” 

For  the  purpose  of  carrying  out  this  mandate,  the 
Council  appointed  an  international  committee,  known  as 
the  Advisory  Committee  of  Jurists,  one  of  whose  mem¬ 
bers  was  Mr.  Elihu  Root.  This  committee  sat  at  The 
Hague  in  June  and  July,  1920,  and  formulated  a  plan  by 
which,  as  it  was  reported  to  the  Council,  the  Court  was, 
as  between  members  of  the  League,  to  have,  without  any 
special  convention  or  agreement,  jurisdiction  of  cases  of 
a  legal  nature”  falling  within  the  four  categories  above 
enumerated,  as  well  as  of  the  interpretation  of  sentences 
passed  by  the  Court  itself;  and  by  which,  in  the  event  of 
a  dispute  as  to  whether  a  case  came  within  any  of  the 
specified  categories,  such  dispute  was  to  be  settled  by  the 
decision  of  the  Court.  In  the  Council,  however,  objection 
was  made  to  this  clause  on  the  ground  that  it  in  effect 
substituted  the  decision  of  the  Court  for  the  free  choice 
which  under  the  Covenant  the  parties  had  between  lay¬ 
ing  their  dispute  before  that  Court,  or  before  another 
international  tribunal,  or  before  the  Council.  In  the  end 
this  objection  was  sustained;  and  by  the  Statute  for  the 
establishment  of  the  Permanent  Court,  as  approved  by 
the  Assembly  of  the  League  of  Nations  on  December  13 
1920,  it  is  provided3  that  the  jurisdiction  of  the  Court 

*  Article  36,  infra,  p.  156. 
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“comprises  all  cases  which  the  parties  refer  to  it  and  all 
matters  specially  provided  for  in  treaties  and  conventions 
in  force.”  But  the  advocates  of  a  broader,  more  definite 
and  more  exacting  obligation  were  not  wholly  defeated; 
since  the  Statute  further  provides4  that  any  Power,  either 
when  signing  or  ratifying  the  Protocol  to  which  the 
Statute  is  annexed,  or  at  a  later  moment,  may  declare 
that  it  recognizes  as  obligatory,  ipso  facto  and  without 
any  special  agreement,  as  regards  any  other  Power  ac¬ 
cepting  the  same  obligation,  the  jurisdiction  of  the  Court 
in  all  or  any  of  the  four  legal  categories  above  enumer¬ 
ated  ;  that  such  declaration  may  be  made  unconditionally, 
or  on  condition  of  reciprocity,  or  for  a  certain  time;  and 
that  any  dispute  as  to  whether  the  Court  has  jurisdiction 
shall  be  determined  by  the  Court  itself.  This  declaration 
is  made  by  accepting  the  “Optional  Clause”  attached  to 
the  Protocol.  ' 

The  entire  plan  reported  by  the  Advisory  Committee 
was,  before  its  submission  to  the  Assembly,  considered  by 
the  Council  at  sessions  held  at  San  Sebastian  and  at 
Brussels.  In  the  Assembly,  where  it  was  referred  to  a 
committee  composed  of  representatives  of  all  the  mem¬ 
bers  of  the  League,  it  was  first  examined  by  a  sub-com¬ 
mittee  of  jurists.  It  was  then  passed  upon  by  the  full 
committee.  In  all  these  stages  amendments  were  made, 
some  of  which,  like  that  relating  to  obligatory  jurisdic¬ 
tion,  were  substantial  and  important.  The  main  structure 
was,  however,  retained;  and  the  Court,  as  constituted, 
accordingly  consists  of  fifteen  “members,”  composed  of 
eleven  judges,  called  “ordinary  judges,”  and  four  deputy- 
judges.  By  express  provision  of  the  Statute  (Art.  25), 
the  eleven  judges  constitute  the  “full  Court  for  active 
purposes.  In  case  they  cannot  all  be  present,  deputies 
are  to  sit  as  judges  in  place  of  the  absentees,  but,  if 

4  Article  36,  infra,  p.  156- 
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eleven  judges  are  not  available,  nine  may  constitute  a 
quorum. 

The  full  Court  is  required  to  sit,  except  where  it  is  ex¬ 
pressly  provided  otherwise.  But  the  Statute  does  so 
expressly  provide  in  three  classes  of  cases : 

1.  In  cases  under  the  Labor  Clauses  of  the  Treaty  of 
Versailles  (Part  XIII)  and  of  the  other  Peace  Treaties, 
the  Court  is  required  to  appoint  every  three  years  a  spe¬ 
cial  chamber  of  five  judges,  by  which,  instead  of  by  the 
full  Court,  the  case  is,  if  the  parties  so  demand,  to  be 
heard  and  determined.  In  all  labor  cases,  whether  deter¬ 
mined  by  the  full  Court  or  by  the  special  chamber,  the 
judges  are  to  be  assisted  by  four  technical  assessors,  who 
sit  in  an  advisory  capacity  but  do  not  vote. 

2.  In  cases  relating  to  transit  and  communications,  par¬ 
ticularly  under  Part  XII  (Ports,  Waterways  and  Rail¬ 
ways)  of  the  Treaty  of  Versailles,  and  the  corresponding 
parts  of  the  other  peace  treaties,  provision  is  made  for  the 
appointment  of  a  similar  special  chamber,  working  under 
similar  conditions  and  with  similar  procedure. 

These  special  chambers  may,  with  the  consent  of  the 
parties  to  the  dispute,  sit  elsewhere  than  at  The  Hague. 

3.  The  Court  is  to  form  annually  a  chamber  of  three 
judges,  who  may,  at  the  request  of  the  disputants,  hear 
and  determine  cases  by  summary  procedure. 

The  difficulty  regarding  the  election  of  judges  was  over¬ 
come  by  a  provision,  suggested  by  Mr.  Root,  that  they 
should  be  chosen  by  the  concurrent  vote  of  the  Council 
and  the  Assembly,  acting  separately,  from  a  list  of  candi¬ 
dates  nominated  by  the  various  national  groups  of  mem¬ 
bers  of  the  Permanent  Court  of  Arbitration.  It  resulted 
that,  although  the  United  States  group  presented  no 
names,  there  were  eighty-nine  nominees.  Four  of  these 
declined  to  be  considered  as  candidates.  The  election 
began  on  September  14,  1921,  and  was  completed  within 
three  days. 
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The  eleven  judges  thus  elected  were,  in  the  order  of 
their  birth,  as  follows: 

Viscount  Robert  Bannatyne  Finlay  (July  11,  1842), 
Great  Britain;  B.  C.  J.  Loder  (September  13,  1849),  Hol¬ 
land;  Ruy  Barbosa  (November  5,  1849),  Brazil;  D.  J. 
Nyholm  (June  21,  1858),  Denmark;  Charles  Andre  Weiss 
(September  30,  1858),  France;  J.  B.  Moore  (December 
3,  1860),  United  States;  Antonio  Sanchez  de  Bustamante 
(April  13,  1865),  Cuba;  Rafael  Altamira  (February  10, 
1866),  Spain;  Yorozu  Oda  (July  4,  1868),  Japan; 
Dionisio  Anzilotti  (February  20,  1869),  Italy;  Max 
Huber  (December  28,  1874),  Switzerland.  Mr.  Ruy  Bar¬ 
bosa  died  in  February,  1923;  and  Mr.  Epitacio  Pessoa, 
of  Brazil,  was,  in  the  following  September,  chosen  as  his 
successor.  The  United  States  group  in  the  Permanent 
Court  of  Arbitration  joined  in  his  nomination.  The  four 
deputies,  whose  precise  dates  of  birth  I  do  not  happen  to 
have  at  hand,  are,  in  the  order  of  age,  as  follows :  Michailo 
Yovanovitch,  Serb-Croat-Slovene  State;  F.  V.  N.  Beich- 
mann,  Norway;  Demetre  Negulesco,  Roumania;  Chung- 
Hui  Wang,  China. 

Lord  Finlay,  although  the  oldest  member  of  the  Court, 
might,  if  judged  by  his  vigor  and  the  alertness  of  his 
faculties,  be  regarded  as  still  in  the  prime  of  life.  He 
holds  at  the  bar  of  his  own  country  the  highest  rank. 
From  1900  to  1905  he  was  Attorney  General,  while  from 
1915  to  1919  he  was  Lord  Chancellor.  He  is  also  a  mem¬ 
ber  of  the  Permanent  Court  of  Arbitration,  before  which, 
in  1910,  he  represented  his  government  in  the  celebrated 
case  of  the  North  Atlantic  Fisheries,  which  was  then 
finally  determined. 

Mr.  Loder,  besides  having  sat  in  the  supreme  court  of 
the  Netherlands,  has  been  active  in  various  international 
bodies,  being  one  of  the  founders  of  the  International 
Maritime  Committee,  in  1896,  and  a  participant  in  the 
international  conferences  on  maritime  law  at  Brussels  in 
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1905,  1909  and  1910.  He  was  a  delegate  to  the  confer¬ 
ence  held  at  Paris  in  March,  1919,  to  discuss  the  plan  of 
a  League  of  Nations;  was  president  of  the  Conference  of 
Neutrals  held  at  The  Hague  in  1920  for  the  purpose  of 
drawing  up  a  plan  for  the  Permanent  Court  of  Inter¬ 
national  Justice,  and  was  a  member  of  the  Advisory  Com¬ 
mittee  of  Jurists,  by  which  the  first  draft  of  the  actual 
plan  was  drawn  up. 

Mr.  Ruy  Barbosa  was  one  of  the  most  eminent  of  Bra¬ 
zilian  lawyers  and  statesmen.  He  was  Minister  of  Finance 
and  Vice-President  of  the  Provisional  Government  when 
the  transition  took  place  in  Brazil  from  a  monarchy  to  a 
republic,  and  was  one  of  the  principal  authors  of  the  plan 
of  a  constitution  for  the  republic  presented  to  the  con¬ 
stituent  assembly.  He  was  one  of  the  most  active  mem¬ 
bers  of  the  second  Peace  Conference  at  The  Hague  in 
1907.  His  successor,  Mr.  Epitacio  Pessoa,  was  lately 
President  of  Brazil,  and  was  formerly  a  judge  of  the 
Supreme  Court  of  that  country. 

Mr.  Nyholm,  who  is  an  honorary  member  of  the  Coun¬ 
cil  of  State  of  Denmark,  and  a  member  of  the  Permanent 
Court  of  Arbitration,  had  since  1897  been  a  member  of 
the  International  Mixed  Court  at  Cairo,  of  which  he  had 
been  Vice-President  since  1916. 

Mr.  Weiss,  who  is  a  member  of  the  Institute  of  France, 
is  jurisconsult  to  the  Ministry  of  Foreign  Affairs,  and  a 
member  of  the  Permanent  Court  of  Arbitration.  He  is 
professor  of  private  international  law  at  the  University 
of  Paris,  and  is  a  distinguished  writer  on  that  subject.  He 
has  also  been  president  of  the  Institut  de  Droit  Inter¬ 
national. 

Mr.  de  Bustamante,  who  was  educated  for  the  bar  at 
Havana  and  at  Madrid,  was,  almost  at  the  beginning  of 
his  professional  career,  appointed  to  the  chair  of  inter¬ 
national  law  at  the  University  of  Havana,  which  he  still 
holds.  He  also  is  a  member  of  the  Permanent  Court  of 
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Arbitration.  Eminent  as  a  practitioner,  he  is  dean  of  the 
Havana  bar.  He  has  held  with  distinction  various  public 
positions,  and  is  the  author  of  numerous  legal  works  of 
recognized  value. 

Mr.  Altamira,  who  is  a  member  of  the  senate  of  Spain, 
is  professor  of  the  history  of  political  and  civil  institutions 
of  America  at  the  University  of  Madrid.  He  is  a  member 
of  the  Spanish  Royal  Academy  of  Moral  and  Political 
Sciences,  a  corresponding  member  of  the  Institute  of 
France,  and  president  of  the  Ibero-American  Institute  of 
Comparative  Law.  He  was  a  member  of  the  Advisory 
Committee  of  Jurists. 

Mr.  Oda  is  professor  of  international  law  at  the  Uni¬ 
versity  of  Kyoto,  of  which  he  is  also  rector.  He  is  a 
member  of  the  Academy  of  Japan,  and  is  the  author  of 
numerous  works  on  the  usages,  manners  and  laws  of 
China  and  Formosa,  where  he  spent  many  years. 

Mr.  Anzilotti  is  professor  of  international  law  at  the 
University  of  Rome,  is  jurisconsult  to  the  Italian  Min¬ 
istry  of  Foreign  Affairs,  and  is  an  author  and  editor  of 
high  repute.  He  is  a  member  of  the  Institute  of  Inter¬ 
national  Law  and  of  various  other  scientific  societies.  He 
is  a  member  of  the  Permanent  Court  of  Arbitration. 

Mr.  Huber  is  honorary  professor  of  international  law 
and  of  public  law  at  the  University  of  Zurich,  and  is 
jurisconsult  to  the  Swiss  Government  in  matters  of  for¬ 
eign  affairs.  He  was  a  delegate  to  the  second  Peace  Con¬ 
ference  at  The  Hague  in  1907,  and  also  to  the  Peace 
Conference  at  Paris  in  1919.  He  is  an  author  of  eminence, 
and  a  man  of  exceptional  learning  and  intelligence. 

Mr.  Yovanovitch,  the  eldest  of  the  four  deputy-judges, 
is  president  of  the  Court  of  Cassation  of  Servia,  and  was 
formerly  minister  of  justice  of  that  country.  He  is  an 
authority  on  the  history  of  Slav  law,  and  is  the  author  of 
numerous  legal  works. 

Mr.  Beichmann  is  president  of  the  court  of  appeals  of 
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Trondhjem,  Norway,  is  vice-president  of  the  Institut  de 
Droit  International,  and  is  a  member  of  the  Permanent 
Court  of  Arbitration.  He  has  lately  served  as  president 
of  an  arbitral  commission  dealing  with  certain  matters  in 
Morocco. 

Mr.  Negulesco  has  been  a  professor  at  the  University 
of  Bucharest  since  1901,  and  is  the  author  of  numerous 
legal  works.  He  represents  Roumania  in  the  League  of 
Nations,  and  was  a  member  of  the  committee  of  the 
Assembly  which  revised  the  draft  of  the  Statute  as  pre¬ 
pared  by  the  Advisory  Committee  of  Jurists. 

The  fourth  deputy-judge,  Mr.  Wang,  after  completing 
his  academic  course  at  Yale  University,  studied  law  in 
England  and  later  in  Germany.  On  the  formation  of 
the  provisional  government  of  China,  at  Nanking,  he 
became  minister  of  foreign  affairs.  He  was  afterwards 
minister  of  justice  in  the  first  republican  cabinet,  and 
was  president  of  the  committee  on  the  codification  of 
the  laws  of  China.  He  is  also  known  among  students  of 
jurisprudence  by  his  admirable  translation  into  English 
of  the  German  civil  code. 

For  a  sketch  of  himself,  the  writer  would  refer  to 
“Who’s  Who.” 

The  explanation  of  how  a  citizen  of  the  United  States, 
although  the  United  States  is  not  a  member  of  the  League 
of  Nations,  came  to  be  chosen  as  a  judge  of  the  Court, 
is  found  in  the  fact  that  the  judges  are  not  elected  and 
that  they  do  not  sit  as  citizens  or  representatives  of  any 
particular  country.  As  far  as  human  nature  will  permit, 
they  are  expected  to  decide  impartially  between  all  coun¬ 
tries,  without  favor  or  antipathy  to  any.  To  this  end 
the  Statute  provides  that  the  Court  “shall  be  composed 
of  a  body  of  independent  judges,  elected  regardless  of 
their  nationality.”  On  the  other  hand,  the  election  of 
more  than  one  judge  of  any  particular  nationality  is  for¬ 
bidden.  The  only  personal  conditions  prescribed  are 
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(1)  that  the  members  shall  be  of  “high  moral  character,” 
and  (2)  that  they  shall  have  “the  qualifications  required 
in  their  respective  countries”  for  “the  highest  judicial 
offices,”  or  be  “jurisconsults  of  recognized  competence  in 
international  law.”  But  the  Statute  also  admonishes  the 
electors  that  the  Court  as  a  whole  should  “represent  the 
main  forms  of  civilization  and  the  principal  legal  systems 
of  the  world.”  In  view  of  this  provision,  it  is  not  strange 
that  the  bar  of  the  United  States  was  not  passed  over. 

The  circumstance  that  a  judge  may  happen  to  be  of 
the  same  nationality  as  one  of  the  parties  to  a  suit  does 
not  disqualify  him  from  sitting.  This  question  was  very 
fully  considered  in  the  formulation  of  the  Statute,  with 
the  result  that  the  conclusion  was  reached  that,  in  order 
to  assure  the  full  and  equal  representation  of  national 
points  of  view,  if  there  should  be  a  citizen  of  one  of  the 
parties  sitting  as  a  judge,  the  other  party  should  be  per¬ 
mitted  to  choose  a  judge  of  its  own  nationality.  In  the 
special  chambers  for  labor  and  transit  cases,  consisting 
of  only  five  judges,  the  judge  so  chosen  is  to  take  the 
place  of  one  of  the  other  judges,  in  order  that  the  number 
may  not  be  increased;5  but,  in  the  case  of  the  full  Court, 
the  judges  chosen  on  account  of  their  nationality  are 
added,  and  the  number  of  judges  may  then  exceed  eleven.6 
The  provisions  for  national  representation  do  not  apply 
to  the  chamber  for  summary  procedure.7 

The  members  of  the  Court  are  elected  for  nine  years, 
and  may  be  reelected;  but,  where  a  person  is  chosen  to 
fill  a  vacancy,  he  holds  office  only  for  the  remainder  of 
the  unexpired  term.  It  thus  results  that  there  must  be 
an  election  of  the  whole  Court  every  nine  years.  While 
this  part  of  the  plan  may  be  regarded  as  an  element  of 

‘Statute,  Arts.  26,  27;  Rules,  Art.  15,  infra,  pp.  153,  154,  165. 

a  Statute,  Art.  31;  Rules,  Art.  4,  infra,  pp.  155,  162. 

’Rules,  Art.  15,  para.  2,  infra,  p.  165. 
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instability,  it  was  deliberately  adopted  after  full  con¬ 
sideration. 

The  compensation  of  the  members  of  the  Court  is 
regulated  by  the  Statute,  and  is  expressed  in  Dutch 
florins.  The  judges  each  receive  an  annual  salary  of 
15,000  florins,  which,  at  the  normal  rate  of  exchange,  is 
equivalent  to  $6,030.  The  president  of  the  Court,  who  is 
required  to  live  at  The  Hague,  receives  in  addition  a  flat 
special  allowance  of  45,000  florins.  The  additional  pay 
of  the  other  judges,  apart  from  the  refund  of  traveling- 
expenses  and  an  allowance  of  50  florins  a  day  for  living 
expenses  while  at  The  Hague,  depends  on  service,  and  is 
in  the  form  of  a  duty-allowance,  which  is  fixed  at  100 
florins  a  day,  except  in  the  case  of  the  vice-president, 
who  receives  150  florins  a  day.  The  duty-allowance  is 
limited,  however,  to  a  maximum  of  20,000  florins  a  year 
in  the  case  of  the  judges,  and  of  30,000  florins  in  the  case 
of  the  vice-president.  The  maximum  can  thus  be  at¬ 
tained  only  if  the  sittings  of  the  Court  during  the  year 
amount  to  200  days.  If  the  Court  sits  longer,  there  is 
no  further  pay.  A  very  substantial  reason  for  these 
financial  provisions  will  be  seen  in  the  fact  that  the 
judges  are  not  permitted  to  exercise  “any  political  or 
administrative  function,”  or  to  “act  as  agent,  counsel 
or  advocate  in  any  case  of  an  international  nature.” 
These  inhibitions  are  applicable  to  deputy- judges  only 
when  they  are  actually  sitting  and  as  regards  cases  in 
which  they  sit.  Consequently,  the  deputy- judges  are 
not  provided  with  salaries,  but,  if  called  on  for  service, 
are  to  receive,  in  addition  to  their  traveling  expenses 
and  the  allowance  of  50  florins  a  day  for  living  expenses 
at  The  Hague,  a  duty-allowance  of  150  florins  a  day, 
which  is  limited  to  a  maximum  of  30,000  florins  in  any 
one  year. 

The  Court  must,  by  the  terms  of  the  Statute,8  hold 

’Art.  23,  infra,  p.  152. 
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in  each  year  at  least  one  session,  which,  unless  the  rules 
of  the  Court  otherwise  provide,  must  begin  on  the  15th  of 
June,  and  must  continue  until  the  cases  on  the  list  are 
disposed  of.  The  President,  however,  may  summon  an 
extraordinary  session  whenever  necessary. 

Each  member  of  the  Court  is  required,  before  taking 
up  his  duties,  to  make  a  solemn  declaration  in  open  court 
that  he  will  exercise  his  powers  impartially  and  conscien¬ 
tiously.  The  members,  when  engaged  in  the  business  of 
the  Court,  enjoy  diplomatic  privileges  and  immunities. 

The  statement  was  widely  published  that  the  members 
of  the  Court,  when  engaged  in  the  discharge  of  their 
duties,  were  to  wear  black  velvet  robes,  lined  with  black 
silk  and  with  collars  trimmed  with  ermine,  and  also  black 
velvet  birettas,  but  the  only  robe  that  they  have  worn, 
or  are  to  wear,  is  one  of  black  silk,  with  black  velvet 
facing,  which  can  hardly  be  distinguished  from  the  aca¬ 
demic  gown  commonly  worn  in  the  United  States.  It 
differs  little  from  the  robes  worn  by  the  justices  of  the 
Supreme  Court  of  the  United  States  or  of  the  higher 
courts  in  the  State  of  New  York.  When  we  consider  the 
divergent  views  that  prevail  in  different  countries  as  to 
what  dress  is  proper  on  ceremonial  occasions,  we  may  be 
justified  in  thinking  that,  in  the  case  of  an  international 
body,  a  plain  and  uniform  dress  may  tend  both  to  sim¬ 
plicity  and  to  the  avoidance  of  shocks  to  regional  con¬ 
ceptions  of  propriety.  Perhaps  we  have  all  known  per¬ 
sons  who,  while  avowedly  opposed  to  any  kind  of  official 
dress,  saw  no  inconsistency  in  wearing,  on  every  available 
occasion,  all  the  orders  and  decorations  of  which  they 
may  have  been  the  recipients,  and  who  would  feel  no 
sense  of  impropriety  in  appearing  during  the  day  in 
a  “full-dress”  costume  regarded  in  the  United  States  and 
in  certain  other  countries  as  being  exclusively  appropriate 
to  the  evening.  There  are  countries  classed  as  very 
democratic  in  which  such  dress  is  expected  on  formal 
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occasions,  without  regard  to  the  hour.  The  robe  adopted 
by  the  Permanent  Court  is  to  be  worn  only  on  the  bench. 
On  other  occasions  the  judges  are  to  wear  wThat  they 
may  individually  deem  to  be  appropriate. 

The  official  languages  of  the  Court  are  French  and 
English,  but  the  Court  may,  at  the  request  of  the  parties, 
authorize  another  language  to  be  used.  The  Court  has 
permitted  individual  counsel  to  address  it  in  a  language 
other  than  English  or  French.  The  parties  are  to  be 
represented  by  agents  and,  as  in  the  case  of  ordinary 
courts,  may  have  the  assistance  of  counsel  or  advocates. 
Proceedings  are  both  written  and  oral.  This  applies  to 
the  testimony  of  witnesses.  Hearings  are  to  be  public, 
unless  the  Court  shall  otherwise  decide,  or  unless  the 
parties  demand  that  the  public  be  not  admitted.  Min¬ 
utes  must  be  kept  of  all  hearings. 

All  questions  are  to  be  decided  by  a  majority  of  the 
judges  present  at  the  hearing,  and  in  the  event  of  an 
even  division,  the  president  or  his  deputy  is  to  have  a 
casting  vote. 

Every  judgment  is  required  to  state  the  reasons  on 
which  it  is  based  and  to  contain  the  names  of  the  judges 
who  have  taken  part  in  it.  If  the  judgment  is  not 
unanimous,  dissenting  judges  are  entitled  to  deliver 
separate  opinions.  Judgments  must  be  read  in  open 
court,  after  due  notice  to  the  agents  of  the  parties.  If 
the  meaning  or  scope  of  the  judgment  is  disputed,  the 
Court,  on  the  request  of  any  party,  is  to  construe  it. 
Applications  for  revision  may  be  made  only  on  the  ground 
of  the  discovery  of  some  decisive  fact  which,  when  the 
judgment  was  rendered,  was  unknown  to  the  Court  and 
also  to  the  party  claiming  revision.  But  no  application 
is  allowed  if  the  want  of  knowledge  was  due  to  negligence. 

The  Court  frames  its  own  rules  of  procedure,  both  regular 
and  summary. 

The  Court  first  met  on  January  30,  1922.  The  meet- 
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ing  was  called  for  purposes  of  organization.  There  were 
present  nine  judges  and  two  deputy-judges,  the  two 
deputies,  Messrs.  Yovanovitch  and  Beichmann,  having 
been  called  by  the  Secretariat-General  of  the  League  of 
Nations,  in  the  order  apparently  indicated  by  the  Statute, 
to  take  places  of  two  judges,  Messrs.  Buy  Barbosa  and 
de  Bustamante,  who  were  absent  for  reasons  of  health 
and  climate.  But  as  the  session  was  only  preliminary, 
and  no  statutory  list9  laying  down  the  order  in  which 
the  deputies  should  be  called  had  been  prepared,  the 
Court,  by  a  majority  vote,  decided  to  invite  the  two 
remaining  deputies,  Messrs.  Negulesco  and  Wang,  to 
attend.  Mr.  Negulesco  duly  appeared,  but  Mr.  Wang, 
who  was  not  in  Europe,  was  unable  to  be  present. 

The  first  business  transacted  was  the  election  of  officers. 
Mr.  Loder,  who  resides  at  The  Hague,  was  elected  presi¬ 
dent  of  the  Court,  and  Mr.  Weiss  vice-president.  Mr.  A. 
Hammarskjold,  of  Sweden,  who  had  been  deeply  in¬ 
terested  and  usefully  active  in  the  establishment  of  the 
Court,  was  chosen  as  registrar  or  clerk.  The  formal 
opening  took  place  at  the  Peace  Palace  on  Wednesday, 
February  15th,  in  the  presence  of  a  distinguished  as¬ 
semblage,  including  the  Queen  and  other  members  of  the 
Dutch  government,  and  representatives  of  other  govern¬ 
ments  and  of  the  League  of  Nations. 

After  the  formal  opening,  the  Court  proceeded  to  the 
formulation  of  rules  of  procedure,  which  were  finally 
adopted  on  the  24th  of  March.  Among  the  questions  to 
which  the  performance  of  this  task  gave  rise,  none  was 
more  debated  than  that  as  to  the  extent  to  which  the 
records  of  the  Court  should  be  open  to  inspection  or 
should  be  kept  secret.  This  question  was  raised  by  Art. 
62  of  the  Statute,10  which  authorizes  a  government  to  ask 
permission  to  intervene  as  a  third  party,  if  it  considers 

8  Statute,  Art.  15,  infra,  p.  151. 

10  Infra,  p.  161. 
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that  it  has  an  interest  of  a  legal  nature  which  may  be 
affected  by  the  decision  in  the  case.  In  order  that  a 
government  may  know  whether  it  has  such  an  interest  in 
the  litigation,  it  must  know  what  the  litigation  compre¬ 
hends,  and  to  this  an  acquaintance  with  the  contents  of 
the  documents  evidently  would  be  helpful  and  might  be 
essential.  The  question  proved,  however,  to  be  very 
difficult  of  solution,  the  view  being  strongly  urged  that  an 
apprehension  that  third  Powers,  and  especially  the  larger 
Powers,  might  abuse  their  privileges,  would  deter  govern¬ 
ments  from  coming  to  the  Court.  In  the  end  a  rule  was 
adopted,  under  which  the  Court,  or,  if  it  is  not  sitting, 
the  president,  may,  after  hearing  the  parties,  order  the 
registrar  to  permit  the  inspection  of  the  cases  and  coun¬ 
ter-cases.11  Much  comment  had  been  made  upon  the 
fact  that  none  of  the  great  Powers  has  accepted  the 
obligatory  principle  of  jurisdiction.  Perhaps  it  may  be 
hoped  that  the  right  of  intervention  given  by  the  Statute 
may  prove  to  be  a  means  of  inducing  governments,  be 
they  great  or  small,  to  come  before  the  Court,  thus  show¬ 
ing  their  confidence  in  it  and  enlarging  its  opportunities 
to  perform  a  service  for  the  world. 

Another  question  very  fully  discussed  was  that  of  the 
giving  of  advisory  opinions.  The  Statute,  as  adopted 
by  the  Assembly  of  the  League,  does  not  directly  mention 
advisory  opinions;  but  the  Court,  after  careful  considera¬ 
tion,  reached  the  conclusion  that  there  were  certain 
clauses  of  the  Statute  which  by  implication  incorporated 
the  provision  in  Art.  14  of  the  Covenant  on  that  subject. 
It  was  therefore  decided  that,  while  the  Court  would  not 
be  justified  in  taking  the  position  that  it  would  not  in 
any  case  give  an  advisory  opinion,  it  remained  with  the 
Court  to  determine  whether  it  would  in  a  particular  case, 
considering  the  nature  of  the  question  submitted,  give 

“Rule  38,  infra,  p.  171. 
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such  an  opinion.  The  rules  adopted  by  the  Court12  are 
based  on  this  view.  They  assimilate  the  process  as  far 
as  possible  to  a  judicial  proceeding,  and  exclude  any 
supposition  that  advisory  opinions  may  be  rendered  in 
a  diplomatic  sense  and  without  publicity. 

One  of  the  most  serious  questions,  and  in  some  respects 
the  most  serious,  which  the  Court  was  required  to  deter¬ 
mine  at  the  preliminary  session  was  that  of  the  position 
and  functions  of  the  deputy- judges.  At  one  time  there 
appeared  to  be  much  support  for  the  view  that  the 
deputy-judges  were,  as  “members”  of  the  Court,  essen¬ 
tial  participants  in  all  functions  not  strictly  judicial, 
such  as  the  election  of  officers,  the  making  of  rules,  and 
the  giving  of  advisory  opinions.  These  “non-judicial” 
functions  were,  it  was  urged,  to  be  performed  by  all  the 
“members”  of  the  Court  in  “general  assembly.” 

An  examination  of  the  antecedents  disclosed  the  fact 
that  this  contention  was  related  to  a  conception  of  the 
Court  which  was  fully  considered  in  the  formulation 
of  the  Statute.  It  appeared  that  there  were  at  the  outset 
two  views  as  to  what  the  functions  of  the  “supplemen¬ 
tary”  or  “deputy”  judges  should  be.  According  to  one 
view,  the  deputy- judges  were  to  act  only  as  substitutes 
for  absent  judges.  This  view  prevailed.  The  other  view 
was  bound  up  with  a  conception  of  the  Court  that  failed. 
According  to  this  conception,  all  the  judges  were  to  reside 
at  the  seat  of  the  Court.  They  were  also  to  receive 
liberal  salaries,  in  order  that  they  might  give  up  all  other 
occupations.  The  deputy-judges  were  to  be  subject  to 
the  same  conditions,  and  were  to  receive  the  same  salaries. 
Their  continuous  presence  at  The  Hague  would,  it  was 
argued,  be  highly  desirable,  if  not  necessary,  in  order 
that  they  might  “saturate  themselves  with  the  spirit 
of  international  justice  evolved  by  the  Court,”  and,  as 
“young  judges,”  designed  to  recruit  its  working  force, 

“Arts.  71-74,  infra,  p.  178. 
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be  in  training  for  its  work.  As  against  this  conception, 
it  was  argued  that  it  would  be  contrary  to  common  sense 
to  give  the  same  rate  of  pay  to  those  who  did  the  actual 
work  and  to  those  who  came  simply  to  learn,  and  that 
it  would  also  create  “an  impossible  situation  for  the 
regular  judges  to  be  continually  surrounded  by  student 
judges,  even  when  considering  their  judgments.”  In  the 
adoption  of  the  Statute,  the  conception  of  the  Court  as 
a  body  continuously  resident  at  The  Hague  completely 
disappeared,  and  the  difference  between  the  ordinary 
judges  and  the  deputy- judges  was  clearly  marked.  This 
was  done  not  only  by  the  decision  to  pay  the  deputy- 
judges  only  a  duty-allowance,  but  also  by  permitting 
them  to  act  as  counsel  in  any  international  case  in  which 
they  are  not  “called  upon  to  exercise  their  functions  on 
the  Court,”  as  well  as  to  exercise  “political  or  administra¬ 
tive”  functions  “except  when  performing  their  duties  on 
the  Court.”13 

In  interpreting  the  provision  of  the  Statute  forbidding 
the  judges  to  act  as  counsel  “in  any  case  of  an  inter¬ 
national  nature,”  or  to  exercise  “any  political  or  admin¬ 
istrative  function,”  the  Court  held  that  the  political 
function  exercised  by  Viscount  Finlay  as  a  member  of  the 
House  of  Lords,  and  by  Mr.  Altamira  as  a  senator,  did 
not  fall  within  this  inhibition,  the  Court  interpreting 
the  phrase  “political  or  administrative”  as  denoting  a 
function  in  the  exercise  of  which  the  holder  is  subject  to 
the  direction  and  control  of  government,  and  is  thus 
deprived  of  independence  of  judgment  and  of  action. 
The  fact  that  the  deputy- judges  are  required  to  withdraw 
from  or  to  suspend  the  exercise  of  such  functions  only 
when  actually  performing  their  duties  on  the  Court 
clearly  demonstrates  that  their  active  participation  in  the 
work  of  the  Court  was  to  be  only  occasional.  In  con¬ 
sideration  of  this  fact,  their  ordinary  activities,  whether 
“Statute,  Arts,  16,  17,  infra,  p.  151. 
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professional  or  governmental,  were  circumscribed  as  little 
as  possible. 

The  only  case  in  which  under  the  Rules  all  the  mem¬ 
bers,  both  the  judges  and  the  deputies,  are  to  be  sum¬ 
moned  is  in  the  application  of  Article  18  of  the  Statute, 
which  provides  that  “a  member  of  the  Court  cannot  be 
dismissed  unless,  in  the  unanimous  opinion  of  the  other 
members,  he  has  ceased  to  fulfil  the  required  conditions.” 
This  article  was  held  to  apply  to  deputy- judges  as  well  as 
to  judges,  since,  unless  it  was  so  interpreted,  no  provision 
was  made  for  the  removal  of  the  former.  The  Rules 
therefore  provide  (Article  6)  that,  where  Article  18  of 
the  Statute  is  invoked,  “the  president,  or  if  necessary  the 
vice-president,  shall  convene  the  judges  and  deputy- 
judges.”  The  member  affected  is  to  be  allowed  to  fur¬ 
nish  explanations,  and,  when  he  has  done  so,  the  question 
of  his  removal  is  to  be  discussed  and  a  vote  taken,  the 
member  in  question  not  being  present.  In  accordance 
with  the  provisions  of  the  Statute,  the  notification  to  the 
Secretary-General  of  the  League  of  Nations  of  the  unani¬ 
mous  opinion  that  the  member  has  ceased  to  fulfil  the 
required  conditions  makes  the  place  vacant. 

Article  38  of  the  Statute  provides  that  the  Court,  in 
rendering  its  decisions,  shall  apply  (1)  “international 
conventions,  whether  general  or  particular,  establishing 
rules  expressly  recognized  by  the  contesting  States,”  (2) 
“international  custom,  as  evidence  of  a  general  practice 
accepted  as  law,”  (3)  “the  general  principles  of  law  recog¬ 
nized  by  civilized  nations,”  and  (4),  “subject  to  the  pro¬ 
visions  of  Article  59,  judicial  decisions  and  the  teachings 
of  the  most  highly  qualified  publicists  of  the  various 
nations,  as  subsidiary  means  for  the  determination  of 
rules  of  law.” 

These  clauses  perhaps  may  be  regarded  as  merely  em¬ 
bodying  the  rules  laid  down  in  elementary  treatises  for 
the  ascertainment  of  international  law  and  the  decision 
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of  international  questions.  But,  as  it  has  sometimes  been 
suggested,  in  more  or  less  popular  discussions,  that  the 
fourth  clause  prevents  the  Court  from  giving  to  its  de¬ 
cisions  any  weight  as  precedents  and  from  contributing 
in  that  way  to  the  establishment  of  legal  principles,  a 
brief  comment  on  the  subject  may  not  be  superfluous. 

By  the  fourth  clause,  the  use  of  “judicial  decisions”  and 
the  teachings  of  publicists  as  “subsidiary  means”  for  de¬ 
termining  rules  of  law  is  qualified  by  Article  59  of  the 
Statute.  The  preceding  articles  prescribe  the  manner  and 
form  in  which  judgments  of  the  Court  shall  be  rendered, 
and  Article  59  then  declares:  “The  decision  of  the  Court 
has  no  binding  force  except  between  the  parties  and  in 
respect  of  that  particular  case.”  Is  not  this  essentially 
true  of  all  judicial  decisions?  They  bind  only  the  parties, 
and,  strictly  speaking,  bind  them  only  as  regards  the  par¬ 
ticular  case.  Articles  62  and  63  of  the  Statute,14  however, 
provide  for  the  intervention,  as  a  third  party,  of  any  State 
which  considers  “that  it  has  an  interest  of  a  legal  nature 
which  may  be  affected  by  the  decision  in  the  case,”  and, 
where  the  interpretation  of  a  treaty  is  concerned,  of  any 
party  to  the  treaty  who  was  not  a  party  to  the  case.  The 
fact  is,  moreover,  to  be  observed  that  a  certain  weight  is 
given  to  judicial  decisions,  and  a  certain  law-establishing 
force,  whether  the  principle  of  stare  decisis  be  or  be  not 
accepted  as  an  obligatory  rule.  Students  of  jurisprudence 
know  that  the  difference  is  not  so  great  as  is  commonly 
supposed. 

Article  38  of  the  Statute  ends  with  the  provision  that 
its  prescription  of  rules  of  decision  “shall  not  prejudice 
the  power  of  the  Court  to  decide  a  case  ex  aequo  et  bono, 
if  the  parties  agree  thereto.”  It  has  been  suggested  that 
this  provision  may  empower  the  Court  to  exercise  extra¬ 
judicial  functions.  It  has,  on  the  other  hand,  been  sur¬ 
mised  that,  as  a  decision  by  a  judicial  magistrate  ex  aequo 

“Infra,  p.  161. 
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et  bono  is  not  inherently  either  extra-judicial  or  non¬ 
judicial,  the  design  may  have  been  merely  to  assure  the 
ordinary  application  of  legal  rules.  As  there  is  no  precise 
and  all-inclusive  general  agreement  as  to  what  are  in  a 
strict  sense  rules  of  law,  and  as  there  often  is  room,  in  the 
domain  of  private  as  well  as  of  public  law,  for  wide  dif¬ 
ferences  of  opinion  as  to  whether  judges  may  not  have 
been  influenced  in  a  decision  by  considerations  of  what 
they  conceived  to  be  just  and  good,  it  may  be  admitted 
that  the  precise  meaning  and  effect  of  the  clause  remain 
to  be  determined  by  the  Court.  Meanwhile,  there  prob¬ 
ably  is  little  ground  for  the  apprehension,  which  has 
sometimes  been  expressed,  that  a  disappointed  litigant 
might  find  in  the  clause  a  colorable  excuse  for  declining 
to  abide  by  an  adverse  judgment,  by  alleging  that  the 
Court  had  decided  the  case  ex  aequo  et  bono  without 
obtaining  the  parties’  consent. 

Since  the  preliminary  session,  which  lasted  from  Janu¬ 
ary  30  to  March  24,  1922,  the  Court  has  held  two  regular 
and  two  special  sessions,  and  has  rendered  eight  advisory 
opinions  and  one  judgment.15  All  the  advisory  opinions 
have  been  given  on  questions  submitted  by  or  through 
the  Council  of  the  League;  and  all  have  been  fully  rea¬ 
soned  and  cast  in  the  simple,  narrative  form.  The  same 
form  was  employed  in  the  judgment. 

The  first  advisory  opinion  was  given  upon  the  question 
whether  the  workers’  delegate  for  the  Netherlands  at  the 
third  session  of  the  International  Labor  Conference  was 
nominated  in  accordance  with  the  provisions  of  para¬ 
graph  3  of  Article  389  of  the  Treaty  of  Versailles.  Notice 
of  the  request  for  this  opinion  was,  in  conformity  with  the 

16  The  first  regular  session  began  on  June  15,  and  ended  on  August 
12,  1922;  the  second  began  on  June  15,  and  ended  on  September  15, 
1923.  The  first  special  session  began  on  January  8,  and  ended  on  Feb¬ 
ruary  6,  1923;  the  second  began  on  November  12,  and  ended  on  Decem¬ 
ber  6,  1923. 
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rules 16  given  to  members  of  the  League,  to  other  States 
mentioned  in  the  Annex  to  the  Covenant  and  to  various 
international  organizations.  It  was  also  communicated 
to  Germany  and  Hungary.  Finally,  the  Court  decided  to 
hear  at  a  public  sitting  the  representatives  of  any  govern¬ 
ment  or  of  any  international  organization  which  should, 
within  a  fixed  period,  have  expressed  a  desire  to  be  so 
heard.  As  a  result,  the  Court  received  a  number  of  docu¬ 
ments  from  governments  and  international  organizations, 
and  heard  oral  arguments  on  behalf  of  the  British  and 
Dutch  governments  and  of  the  International  Laboi  Office 
and  two  other  international  organizations.  On  July  31, 
1922,  the  Court  rendered  an  opinion  answering  the  ques¬ 
tion  in  the  affirmative.  The  opinion  was  unanimous. 

The  second  advisory  opinion  was  rendered  on  the  ques¬ 
tion  whether  the  competence  of  the  International  Labor 
Organization,  created  under  Part  XIII  of  the  Treaty  of 
Versailles,  extends  to  “international  regulation  of  the  con¬ 
ditions  of  labor  of  persons  employed  in  agriculture.”  This 
question  was  raised  before  the  Council  of  the  League  by 
France.  The  same  procedure  was  followed  as  in  the  pre¬ 
ceding  case ;  and  oral  arguments  were  heard  on  behalf  of 
the  British,  French,  Hungarian  and  Portuguese  govern¬ 
ments,  and  of  the  International  Labor  Office,  the  Inter¬ 
national  Agricultural  Commission  and  the  International 
Federation  of  Trades  Unions.  The  Court  on  August  12, 
1922,  answered  the  question  in  the  affirmative.  The 
French  judge  and  the  Rumanian  deputy- judge,  who  was 
taking  the  place  of  an  absent  judge,  availing  themselves 
of  their  right  under  the  Rules,  announced  that  they  were 
unable  to  concur  in  the  opinion. 

On  the  same  day  the  Court  rendered  its  third  advisory 
opinion,  on  the  question,  submitted  on  motion  of  the 
French  government,  whether  the  “examination  of  pro¬ 
posals  for  the  organization  and  development  of  methods 

ia  Rules  of  Court,  Article  73,  infra,  p.  178. 
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of  agricultural  production,  and  of  other  questions  of  a 
like  character,  fall  within  the  competence  of  the  Interna¬ 
tional  Labor  Organization?” 

After  the  usual  procedure,  and  the  consideration  of  the 
documentary  proofs  and  oral  arguments,  the  Court  gave 
a  negative  answer;  but,  owing  to  the  form  in  which  the 
question  was  put,  the  Court  was  unable  to  conclude  its 
recitals  with  a  simple  negative.  Although  the  organiza¬ 
tion  and  development  of  the  means  of  production  were 
not  committed  to  the  Organization,  it  might  be,  said  the 
Court,  that  in  some  cases  the  improvement  of  the  con¬ 
dition  of  the  workers  might  increase  the  amount  of  the 
production.  Such  increase  obviously  might  result  from 
the  development  of  vocational  and  technical  education, 
while  the  limitation  of  the  hours  of  work  and  other  mea¬ 
sures  for  the  benefit  of  the  workers  might  diminish  or 
increase  the  amount  produced.  So,  for  instance,  said  the 
Court,  protection  against  sickness,  disease  and  injury 
arising  out  of  employment  might  involve  the  considera¬ 
tion  of  methods  and  processes  of  production,  such  as  the 
use  of  white  phosphorus,  and  of  white  lead,  both  of  which 
had  been  dealt  with  as  subjects  within  the  scope  of  inter¬ 
national  regulation  as  affecting  the  conditions  of  labor. 
On  the  other  hand,  said  the  Court,  “the  consideration  of 
methods  of  organizing  and  developing  production  from 
the  economic  point  of  view  is  in  itself  alien  to  the  sphere 
of  activity  marked  out  for  the  International  Labor  Organ¬ 
ization  by  Part  XIII  of  the  Treaty?’  Broadly  speaking, 
explained  the  Court,  any  effect  which  the  performance 
by  the  Organization  of  its  functions  under  the  Treaty 
might  have  on  production  was  only  incidental  ,  yet, 
the  Organization  could  not  be  “excluded  from  dealing 
with  the  matters  specifically  committed  to  it  by  the 
Treaty”  on  the  ground  that  this  might  “involve  in  some 
aspects  the  consideration  of  the  means  or  methods  of 
production,  or  of  the  effects  which  the  proposed  mea- 
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sures  would  have  upon  production.”  And  in  conclusion, 
the  Court  said: 

“The  question  now  put  to  the  Court,  after  mentioning 
proposals  for  the  organization  and  development  of  methods  of 
agricultural  production,  goes  on  to  inquire  whether  the  con¬ 
sideration  ‘of  other  questions  of  a  like  character’  falls  within 
the  competence  of  the  International  Labor  Organization. 

“The  words  used  imply  that  the  ‘other  questions’  are  to  be 
questions  essentially  of  the  same  nature  for  the  present  pur¬ 
pose  as  that  of  the  organization  and  development  of  means 
of  production;  but  such  ‘other  questions  are  not  specified, 
and  the  Court  does  not  undertake  to  say  what  they  may  be. 

“It  follows  from  what  has  been  said  that  the  Court  under¬ 
stands  the  questions  to  be  whether  the  consideration  of  the 
means  of  production  in  itself,  and  apart  from  the  specific 
points  in  respect  of  which  powers  are  conferred  upon  the 
International  Labor  Organization  by  the  Treaty,  falls  within 
the  competence  of  that  Organization. 

“This  question,  for  the  reasons  above  stated,  the  Court 
answers  in  the  negative.” 

The  opinion  of  the  Court  was  unanimous. 

The  fourth  advisory  opinion  was  rendered  at  a  special 
session,  called  for  January  8,  1923,  upon  the  question 
whether  the  “dispute  between  France  and  Great  Britain 
as  to  the  Nationality  Decrees  issued  in  Tunis  and 
Morocco  (French  zone)  on  November  8,  1921,  and  their 
application  to  British  subjects,  the  French  government 
having  refused  to  submit  the  legal  questions  involved  to 
arbitration,”  “is  or  is  not  by  international  law  solely  a 
matter  of  domestic  jurisdiction  (Articlel5,  paragraph  8, 
of  the  Covenant).” 

This  question  was  transmitted  to  the  Court  in  con¬ 
formity  with  an  agreement  between  the  British  and 
French  governments,  under  which,  if  the  Court  should 
hold  that  the  question  was  not  solely  a  matter  of  domestic 
jurisdiction,  the  “whole  dispute”  was  to  be  “referred  to 
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arbitration  or  judicial  settlement”  under  conditions  later 
to  be  arranged  between  the  two  governments.  It  is  evi¬ 
dent  that,  by  virtue  of  this  agreement,  the  proceeding, 
although  in  the  form  of  a  request  for  an  advisory  opinion, 
was  in  effect  the  submission  of  a  preliminary  point  for 
final  decision.  It  was  thus  in  the  nature  of  a  strictly 
judicial  proceeding,  ending  in  a  judgment.  In  this  re¬ 
spect  the  case  was  not  unprecedented.  The  so-called 
Commission  of  Inquiry  in  the  Dogger  Bank  incident  pos¬ 
sessed  arbitral  powers,  and  its  report  was  in  effect  an 
award. 

Paragraph  8,  Article  15,  of  the  Covenant,  relating  to 
matters  before  the  Council,  provides  that  if  the  dispute 
between  the  parties  “is  claimed  by  one  of  them,  and  is 
found  by  the  Council,  to  arise  out  of  a  matter  which  by 
international  law  is  solely  within  the  domestic  jurisdic¬ 
tion  of  that  party,  the  Council  shall  so  report  and  shall 
make  no  recommendation  as  to  its  settlement.”  The 
French  equivalent  for  the  phrase  “solely  within  the 
domestic  jurisdiction”  is  “la  competence  exclusive.”  Cases 
and  counter-cases  and  supplementary  documents  were 
presented  by  the  British  and  French  governments;  and 
oral  arguments  were  made  before  the  Court  by  the  Rt. 
Hon.  Sir  Douglas  Hogg,  Attorney-General  of  Great 
Britain,  assisted  by  the  Rt.  Hon.  Sir  Ernest  Pollock,  and 
on  the  part  of  France  by  M.  Merillon,  Procureur  General, 
and  by  M.  de  Lapradelle. 

The  decrees  in  controversy  related  to  persons  born  not 
on  the  territory  of  France  herself,  but  on  the  territory  of 
the  French  protectorate  of  Tunis  and  of  the  French  zone 
in  Morocco.  Questions  were  thus  raised  as  to  the  extent 
of  the  powers  of  a  protecting  state,  first  under  the  treaties 
between  the  protecting  state  and  the  protected  state 
establishing  the  protectorate,  and  secondly  under  the 
treaties  or  agreements  under  which  the  protectorates  were 
recognized  by  other  powers.  On  these  subjects  various 
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international  treaties  and  agreements  were  invoked,  and 
in  the  interpretation  of  them  an  appeal  was  made  to  prin¬ 
ciples  of  international  law.  In  one  part  of  its  argument 
the  French  government  contended  that  the  public  powers 
exercised  by  the  protecting  state,  taken  in  conjunction 
with  the  legal  sovereignty  of  the  protected  state,  consti¬ 
tuted  full  sovereignty  equivalent  to  that  upon  which  in¬ 
ternational  relations  are  based,  and  that,  therefore,  the 
protecting  state  and  the  protected  state  might,  by  virtue 
of  an  agreement  between  them,  and  define  and  exercise 
in  conjunction,  within  the  protected  territory,  the  whole 
extent  of  the  powers  which  international  law  recognizes 
as  belonging  to  sovereign  states  within  the  limits  of  their 
national  territory.  This  argument  was  applied  to  the 
particular  case  because,  both  in  Tunis  and  in  Morocco, 
similar  decrees  were  made  on  the  same  day  both  by  the 
protecting  and  by  the  protected  government.  This  con¬ 
tention  was  disputed  by  the  British  government,  which 
claimed  that  it  would  in  any  event  be  necessary  to  have 
recourse  to  international  law  in  order  to  decide  what 
value  such  an  agreement  between  the  protecting  and  pro¬ 
tected  state  might  have  as  regarded  other  states  and  their 
rights. 

The  Court  on  February  7,  1923,  rendered  an  opinion 
holding  that,  as  the  dispute  in  question  involved  both  the 
interpretation  of  treaties  and  the  ascertainment  and  ap¬ 
plication  of  principles  of  international  law,  it  was  not  by 
international  law  solely  a  matter  of  domestic  jurisdiction. 
The  opinion  of  the  Court  was  unanimous;  and  the  two 
governments,  instead  of  proceeding  to  the  litigation  of 
the  merits,  subsequently  effected  an  arrangement  of  the 
dispute  by  direct  negotiation. 

The  fifth  advisory  opinion  was  rendered  in  response  to 
a  request  submitting  to  the  Court  the  following  question: 

“Do  Articles  10  and  11  of  the  Treaty  of  Peace  between 
Finland  and  Russia,  signed  at  Dorpat  on  October  14,  1920, 
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and  the  annexed  Declaration  of  the  Russian  Delegation 
regarding  the  autonomy  of  Eastern  Carelia,  constitute  engage¬ 
ments  of  an  international  character  which  place  Russia  under 
an  obligation  to  Finland  as  to  the  carrying  out  of  the  pro¬ 
visions  contained  therein?” 

Eastern  Carelia,  it  may  be  remarked,  is  a  territory  lying 
between  the  White  Sea  and  Lake  Onega  on  the  east  and 
Finland  on  the  'west.  Finland  became  entirely  separated 
from  Russia  in  1917;  and  for  some  time  there  was  war 
between  the  two  countries,  involving  boundary  and  other 
questions.  Eventually  Eastern  Carelia  remained  with 
Russia;  but  the  Treaty  of  Dorpat  and  what  was  styled 
the  annexed  Declaration  contained  provisions  in  relation 
to  the  autonomy  of  Eastern  Carelia  and  to  certain  spe¬ 
cial  rights  of  two  of  its  communes,  called  Repola  and 
Porajarvi,  which  were  under  Finnish  protection  during 
hostilities.  Both  Finland  and  Russia  acknowledged  the 
legal  existence  of  the  treaty,  but  they  differed  as  to  its 
interpretation  and  legal  effect;  while  Finland  claimed, 
and  Russia  denied,  that  the  annexed  Declaration  formed 
part  of  its  terms.  Finland  contended  that  Articles  10  and 
11  and  the  Declaration  constituted  valid  executory  obli¬ 
gations,  and  that  Russia  has  not  carried  them  out.  Russia 
contended  that  the  autonomy  of  Eastern  Carelia,  men¬ 
tioned  in  Articles  10  and  11  and  in  the  Declaration,  was 
a  preexisting  condition  of  things,  established  by  a  Russian 
decree  issued  prior  to  the  treaty;  that  it  was  understood, 
when  the  treaty  was  negotiated,  to  be  an  internal  matter ; 
and  that  the  Declaration  was  made  solely  for  information. 

On  January  14,  1922,  the  Council,  moved  by  Finland, 
adopted  a  resolution  intimating  that  it  would  feel  satis¬ 
faction  if  a  state  in  diplomatic  relations  with  the  Soviet 
government  would  lend  its  good  offices  to  the  parties  to 
the  dispute.  The  Esthonian  government  subsequently 
invited  the  Soviet  government  to  submit  the  question  to 
the  Council  “on  the  basis  of  Article  17  of  the  Covenant,” 
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and  to  cause  itself  to  that  end  to  be  represented  on  the 
Council.  The  Soviet  government  declined  this  request, 
and  the  Council  eventually  asked  the  Court  for  an 
advisory  opinion. 

The  usual  procedure  was  followed,  and  a  notice  was 
sent  to  the  Soviet  government.  Such  a  notice  indeed  ap¬ 
pears  to  have  been  contemplated  by  the  Council,  since, 
in  the  resolution  with  which  the  question  was  trans¬ 
mitted,  the  Court  was  requested  to  give  its  opinion,  “tak¬ 
ing  into  consideration  the  information  which  the  countries 
may  equally  present.”  On  June  11,  1923,  however,  M. 
Tchitcherin,  the  Russian  People’s  Commissiary  for  For¬ 
eign  Affairs,  sent  a  telegraphic  reply,  refusing  to  take  any 
part  in  the  proceedings,  saying  that  the  Russian  gov¬ 
ernment  had  “absolutely  repudiated  the  claim  of  the 
so-called  League  of  Nations  to  intervene  in  the  question 
of  the  internal  situation  of  Carelia,”  and  declaring  that 
“any  attempt  on  the  part  of  any  power  to  apply  to  Russia 
the  article  of  the  Covenant  of  the  League  relating  to  dis¬ 
putes  between  one  of  its  Members  and  a  non-partici¬ 
pating  State  would  be  regarded  by  the  Russian  govern¬ 
ment  as  an  act  of  hostility  to  the  Russian  State.” 

The  Court  was  thus  confronted  with  the  question 
whether  it  could,  as  an  independent  judicial  tribunal, 
undertake,  under  the  form  of  giving  an  advisory  opinion, 
to  decide  or  to  express  its  views  upon  the  merits  of  an 
international  dispute  the  parties  to  which,  one  of  whom 
was  not  a  member  of  the  League  of  Nations,  had  not 
agreed  to  submit  to  the  Court’s  jurisdiction.  As  a  test 
of  the  Court’s  judicial  character  and  precise  position,  the 
case  was  recognized  as  having  a  certain  crucial  impor¬ 
tance;  and  the  representative  of  Finland  was  informed 
that,  when  he  came  to  present  his  argument,  the  Court 
would  be  glad  to  have  at  the  outset  his  views  as  to  its 
competency  to  give  effect  to  the  request  before  it. 

On  July  23,  1923,  the  Court,  after  full  deliberation, 
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announced  the  conclusion  that  it  could  not  give  an  ad¬ 
visory  opinion  on  the  question  before  it.  This  conclusion 
the  Court  embodied  in  an  opinion  which,  after  compre¬ 
hensively  reviewing  the  antecedents,  reads  as  follows: 

"There  has  been  some  discussion  as  to  whether  questions 
for  an  advisory  opinion,  if  they  relate  to  matters  which 
form  the  subject  of  a  pending  dispute  between  nations  [Mem¬ 
bers  of  the  League] ,  should  be  put  to  the  Court  without  the 
consent  of  the  parties.  It  is  unnecessary  in  the  present  case 
to  deal  with  this  topic. 

"The  opinion  which  the  Court  has  been  requested  to  give 
bears  on  an  actual  dispute  between  Finland  and  Russia.  As 
Russia  is  not  a  Member  of  the  League  of  Nations,  the  case 
is  one  under  Article  17  of  the  Covenant.  According  to  this 
article,  in  the  event  of  a  dispute  between  a  Member  of  the 
League  and  a  State  which  is  not  a  Member  of  the  League, 
the  State  not  a  Member  of  the  League  shall  be  invited  to 
accept  the  obligations  of  membership  in  the  League  for  the 
purposes  of  such  dispute,  and,  if  this  invitation  is  accepted, 
the  provisions  of  Articles  12  to  16  inclusive  shall  be  applied 
with  such  modifications  as  may  be  deemed  necessary  by  the 
Council.  This  rule,  moreover,  only  accepts  and  applies  a 
principle  which  is  a  fundamental  principle  of  international 
law,  namely,  the  principle  of  the  independence  of  States.  It 
is  well  established  in  international  law  that  no  State  can, 
without  its  consent,  be  compelled  to  submit  its  disputes  with 
other  States  either  to  mediation  or  to  arbitration,  or  to  any 
other  kind  of  pacific  settlement.  Such  consent  can  be  given 
once  and  for  all  in  the  form  of  an  obligation  freely  undertaken, 
but  it  can,  on  the  contrary,  also  be  given  in  a  special  case 
apart  from  any  existing  obligation.  The  first  alternative 
applies  to  the  Members  of  the  League  who,  having  accepted 
the  Covenant,  are  under  the  obligation  resulting  from  the 
provisions  of  this  pact  dealing  with  the  pacific  settlement 
of  international  disputes.  As  concerns  States  not  members  of 
the  League,  the  situation  is  quite  different;  they  are  not  bound 
by  the  Covenant.  The  submission,  therefore,  of  a  dispute 
between  them  and  a  Member  of  the  League  for  solution 


128  The  Permanent  Court  oj  International  Justice 

according  to  the  methods  provided  for  in  the  Covenant,  could 
take  place  only  by  virtue  of  their  consent.  Such  consent, 
however,  has  never  been  given  by  Russia.  On  the  contrary, 
Russia  has,  on  several  occasions,  clearly  declared  that  it 
accepts  no  intervention  by  the  League  of  Nations  in  the 
dispute  with  Finland.  The  refusals  which  Russia  had  already 
opposed  to  the  steps  suggested  by  the  Council  have  been 
renewed  upon  the  receipt  by  it  of  the  notification  of  the 
request  for  an  advisory  opinion.  The  Court  therefore  finds 
it  impossible  to  give  its  opinion  on  a  dispute  of  this  kind. 

“It  appears  to  the  Court  that  there  are  other  cogent  reasons 
which  render  it  very  inexpedient  that  the  Court  should 
attempt  to  deal  with  the  present  question.  The  question 
whether  Finland  and  Russia  contracted  on  the  terms  of  the 
Declaration  as  to  the  nature  of  the  autonomy  of  Eastern 
Carelia  is  really  one  of  fact.  To  answer  it  would  involve 
the  duty  of  ascertaining  what  evidence  might  throw  light 
upon  the  contentions  which  have  been  put  forward  on  this 
subject  by  Finland  and  Russia  respectively,  and  of  securing 
the  attendance  of  such  witnesses  as  might  be  necessary.  The 
Court  would,  of  course,  be  at  a  very  great  disadvantage  in 
such  an  enquiry,  owing  to  the  fact  that  Russia  refuses  to 
take  part  in  it.  It  appears  now  to  be  very  doubtful  whether 
there  would  be  available  to  the  Court  materials  sufficient 
to  enable  it  to  arrive  at  any  judicial  conclusion  upon  the 
question  of  fact:  What  did  the  parties  agree  to?  The  Court 
does  not  say  that  there  is  an  absolute  rule  that  the  request 
for  an  advisory  opinion  may  not  involve  some  enquiry  as  to 
facts,  but,  under  ordinary  circumstances,  it  is  certainly  expedi¬ 
ent  that  the  facts  upon  which  the  opinion  of  the  Court  is 
desired  should  not  be  in  controversy,  and  it  should  not  be 
left  to  the  Court  itself  to  ascertain  what  they  are. 

“The  Court  is  aware  of  the  fact  that  it  is  not  requested 
to  decide  a  dispute,  but  to  give  an  advisory  opinion.  This 
circumstance,  however,  does  not  essentially  modify  the  above 
considerations.  The  question  put  to  the  Court  is  not  one 
of  abstract  law,  but  concerns  directly  the  main  point  of  the 
controversy  between  Finland  and  Russia,  and  can  only  be 
decided  by  an  investigation  into  the  facts  underlying  the 
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case.  Answering  the  question  would  be  substantially  equiva¬ 
lent  to  deciding  the  dispute  between  the  parties.  The  Court, 
being  a  Court  of  Justice,  cannot,  even  in  giving  advisory 
opinions,  depart  from  the  essential  rules  guiding  their  activity 
as  a  Court. 

“It  is  with  regret  that  the  Court,  the  Russian  Government 
having  refused  their  concurrence,  finds  itself  unable  to  pursue 
the  investigation  which,  as  the  terms  of  the  Council’s  Resolu¬ 
tion  had  foreshadowed,  would  require  the  consent  and  co¬ 
operation  of  both  parties.  There  are  also  the  other  considera¬ 
tions  already  adverted  to  in  this  opinion,  which  point  to  the 
same  conclusion. 

“The  Court  cannot  regret  that  the  question  has  been  put, 
as  all  must  now  realize  that  the  Council  has  spared  no  pains 
in  exploring  every  avenue  which  might  possibly  lead  to  some 
solution  with  a  view  to  settling  a  dispute  between  two  nations.” 

This  opinion  was  rendered  by  a  vote  of  seven  to  four.17 
It  has  been  textually  quoted,  because  both  the  conclusion 
arrived  at  and  the  reasoning  by  which  it  was  reached 
refute  the  forecasts  and  should  dispel  the  apprehensions 
of  those  who  have  reiterated  that  the  Court  would,  as  the 
creation  or  creature  of  the  League,  enforce  the  League’s 
organic  law,  the  Covenant,  above  all  other  law,  without 
regard  to  the  rights  under  international  law  of  nations 
not  members  of  the  League.  The  Court  has  in  fact  done 
just  the  contrary.  While  expressly  holding,  on  the  one 
hand,  that  the  Covenant  does  not  give  rights  to  the 
League  as  against  non-member  States,  because  “they  are 
not  bound  by  the  Covenant,”  the  Court  has  upheld  the 

17  The  majority  consisted  of  Judges  Loder  (President  of  the  Court, 
The  Netherlands),  Lord  Finlay  (Great  Britain),  Moore  (United  States), 
Oda  (Japan),  Anzilotti  (Italy),  Huber  (Switzerland),  and  Deputy- 

Judge  Wang  (China).  .  .  .  „ 

The  minority  consisted  of  Judges  Weiss  (Vice-President  of  the  Court, 
France),  Nyholm  (Denmark),  de  Bustamante  (Cuba),  and  Altamira 
(Spain),  who  expressed  their  dissent  in  the  simple  declaration  that  they 
were  “unable  to  share  the  views  of  the  majority  of  the  Court  as  to  the 
impossibility  of  giving  an  advisory  opinion  on  the  Eastern  Carelian 
question.” 
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rights  of  such  States  under  international  law.  At  the 
same  time  the  Court  has  given  effect  to  the  provisions  of 
the  Covenant  as  between  member-States,  just  as  all 
courts,  national  and  international,  recognize  and  enforce 
between  contracting  States  the  reciprocal  obligations  they 
assume  by  specific  agreement. 

This  has  not  come  to  pass  by  chance.  It  is  obvious 
that  the  point  at  which  the  Court  most  directly  touches 
the  work  of  the  League  is  in  the  giving  of  advisory  opin¬ 
ions,  and  it  therefore  is  not  strange  that  the  Court  has 
from  the  beginning  shown  its  consciousness  of  the  fact 
that  it  was  just  at  this  point  that  its  independence  might, 
if  at  all,  be  popularly  brought  into  question,  and  that  its 
freedom  from  influence  should  be  clear  and  unmistakable. 

At  the  twenty-eighth  meeting  of  the  Court  on  March 
10,  1922,  while  the  subject  of  rules  in  relation  to  advisory 
opinions  was  under  discussion,  the  suggestion  was  made 
by  a  member  of  the  Court  that  the  Council  should,  in  the 
interest  of  the  peace  of  the  world,  have  the  right  in 
emergent  cases  to  ask  the  Court  for  confidential  advice. 
“This  view/’  so  the  minutes  run,  “was  opposed  by  Lord 
Finlay  and  Mr.  Moore,  who  considered  that  the  taking 
of  a  secret  decision  by  the  Court  was  incompatible  with 
the  Statute,  and  that  the  practice  of  giving  opinions 
which  were  not  made  public  would  be  a  death  blow  to 
the  Court  as  a  judicial  bodjC’  After  further  discussion, 
the  opinion  thus  declared  was  approved  by  the  Court  by 
a  vote  of  eleven  to  one,  and  this  decision  was  fully  carried 
out  in  the  Court’s  final  action.  Under  the  head  of  “Ad¬ 
visory  Procedure”  the  rules  provide  that  the  questions 
upon  which  advisory  opinions  are  sought  shall  be  laid 
before  the  Court  by  means  of  a  written  request ;  that  this 
request  “shall  contain  an  exact  statement  of  the  question 
upon  which  an  opinion  is  required,  and  shall  be  accom¬ 
panied  by  all  documents  likely  to  throw  light  upon  the 
question” ;  that  the  Registrar  shall  forthwith  give  notice 
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of  the  request,  not  only  to  the  Members  of  the  League 
and  the  States  mentioned  in  the  Annex  to  the  Covenant, 
but  also  “to  any  international  organizations  which  are 
likely  to  be  able  to  furnish  information  on  the  question”; 
that  the  opinions  shall  be  given  after  deliberation  by  the 
full  Court,  and  that  the  opinions  of  dissenting  judges 
may,  at  their  request,  be  attached  to  the  opinion  of  the 
Court ;  and  that  the  opinions  and  the  requests  in  response 
to  which  they  are  given  shall  be  printed  and  published.18 
Finally,  it  may  be  observed  that  the  Court  reserved  to 
itself  the  right  to  consider  what  its  action  should  be  on 
each  particular  request  and  to  refuse  to  reply  to  a  ques¬ 
tion  as  submitted  should  there  be  ground  for  such 
refusal.19 

These  decisions,  by  which  judicial  methods  are  applied 
to  the  rendering  of  advisory  opinions,  have  been  fully 
carried  out.  The  Court  has  not  thought  it  feasible  to  fill 
a  dual  role,  acting  at  one  moment  as  a  judicial  body 
rendering  judgments  on  international  differences,  and  at 
the  next  moment  as  a  board  of  counselors  giving  private 
and  ex  parte  advice  on  such  matters.  Indeed,  an  auditor 
or  spectator  would  detect  no  difference  between  a  pro¬ 
ceeding  for  a  judgment  and  a  proceeding  for  an  advisory 
opinion.  Moreover,  the  Court  has  in  all  its  proceedings 
shown  an  appreciation  of  the  fact  that  the  very  breath  of 
its  life  is  the  public  confidence,  and  that  this  confidence 
could  not  exist  if  it  should  fail  to  observe  in  its  conduct 
that  openness  by  which  the  conduct  of  courts  is  supposed 
to  be  characterized.  The  Court  has  carried  this  principle 
to  the  point  of  publishing  even  the  full  minutes  of  the 
private  discussions  at  the  preliminary  session  at  which  its 
rules  were  adopted.20  All  its  opinions  and  decisions  have 

“Rules  of  Court,  infra,  p.  178. 

™  Acts  and  Documents  concerning  the  Organization  oj  the  Court , 
pp.  160,  161,  383,  472. 

20  Acts  and  Documents  concerning  the  Organization  of  the  Court. 
Leyden:  A.  W.  Sijthoff’s  Publishing  Co.,  1922,  637  pages,  quarto. 
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been  read  from  the  printed  text  on  the  day  of  their  de¬ 
livery,  and  the  proofs  and  arguments  have  also  been 
printed  and  published. 

In  pursuing  this  course,  the  Court  has  had  no  reason 
to  doubt  that  it  was  only  fulfilling  the  high  trust  con¬ 
fided  to  it  by  those  who  provided  for  its  establishment. 
Among  the  addresses  delivered  at  its  formal  opening  on 
February  15,  1922,  none  was  more  pronounced  in  its 
affirmation  of  the  judicial  character  and  entire  indepen¬ 
dence  of  the  Court  than  that  which  was  made  by  Sir  Eric 
Drummond,  Secretary-General  of  the  League,  who,  in  the 
course  of  his  remarks,  said : 

“The  definite  establishment  of  the  Court  completes  the 
organization  of  the  League  as  laid  down  under  the  Covenant. 
It  is  clearly  the  greatest  and  will,  I  believe,  be  the  most 
important  creative  act  of  the  League.  At  last  an  international 
judicial  body  is  established  which  is  entirely  free  from  all 
political  control  and  entirely  unfettered  as  to  its  decisions 
by  political  bodies.  Although  it  derives  its  authority  from 
the  League,  its  judgments  are  in  no  way  subject  to  advice  or 
revision  by  the  Council  or  by  the  Assembly.  The  relation 
between  the  Court  and  the  League  is  similar  to  that  which 
exists  between  the  Courts  and  the  Government  in  England, 
and  elsewhere.  The  judges  are  appointed  by  the  State,  but 
the  State  cannot  remove  them.  There  can  be  no  dictation 
or  interference  by  the  Government  with  Courts.  Indeed,  the 
Courts  can  give  decisions  on  what  the  State  itself  has  done, 
though  ultimately  the  authority  of  the  Courts  derives  from 
that  very  Government.”21 

The  fact  that  the  expenses  of  the  Court  are  defrayed 
with  funds  supplied  from  the  treasury  of  the  League  of 
Nations  is  in  no  wise  incompatible  with  the  Court’s  inde¬ 
pendence.  Courts  are  not  self-supporting,  but  they  main¬ 
tain  their  independence  in  spite  of  the  fact  that  provision 

31  Acts  and  Documents  concerning  the  Organization  of  the  Court 
p.  320.  ' 
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for  their  financial  needs  must  be  made  by  legislation  in 
the  enactment  of  which  they  take  no  part.  The  circum¬ 
stance  that  the  courts  in  the  United  States  depend  on 
legislative  grants  does  not  deter  them  from  exercising 
freely  even  the  inferential  power  to  declare  acts  of  the 
legislature  to  be  unconstitutional  and  invalid. 

Following  its  disposition  of  the  Eastern  Carelian  ques¬ 
tion,  the  Court  proceeded  to  hear  the  very  intricate  case 
of  the  German  settlers  in  Poland,  which  forms  the  subject 
of  its  sixth  advisory  opinion.  This  case  relates  to  the 
rights,  in  regard  to  holdings  of  land,  of  so-called  settlers 
of  German  nationality,  domiciled  in  German  territory 
that  passed  to  Poland,  who  have  acquired,  particularly 
by  virtue  of  Article  91  of  the  Versailles  Treaty,  Polish 
nationality.  These  settlers  occupied  their  lands  under 
one  or  the  other  of  two  kinds  of  contract,  called  Ren- 
tengutsvertrage  and  Pachtvertrdge.  By  the  Rentenguts- 
vertrdge  the  lands  were  made  over  to  the  settlers  in 
perpetuity  against  payment  of  a  fixed  rental,  subject  to 
a  right  of  withdrawal  and  of  repurchase  on  the  part  of 
the  state  on  certain  conditions  stated  in  the  contract :  by 
the  Pachtvertrdge  the  lands  were  leased  to  the  settlers  for 
a  term  of  years.  Both  kinds  of  contract  were  made  under 
laws  passed  by  Prussia,  the  first  of  which,  dated  April  26, 
1886,  was  entitled  “A  law  concerning  the  promotion  of 
German  settlement  in  the  Provinces  of  West  Prussia  and 
Posen.”  Money  was  placed  at  the  disposal  of  the  Prussian 
government  “for  the  purpose  of  strengthening,  by  means 
of  settling  German  peasants  and  workmen,  the  German 
element  in  the  provinces  of  West  Prussia  and  Posen 
against  efforts  to  Polonize  the  provinces.”  With  the 
money  thus  provided,  lands  were  purchased  by  the  Prus¬ 
sian  state  and  delivered  to  the  settlers.  No  question  was 
raised  as  to  holdings  under  Rentengutsvertrdge,  where 
the  contracts  were  made  prior  to  the  Armistice  of  Novem¬ 
ber  11,  1918,  unless  auflassung  had  not  taken  place  before 
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that  date,  auflassung  being  the  reciprocal  act  by  which, 
under  German  law,  the  vesting  of  legal  ownership  (Eigen- 
turn),  as  distinguished  from  rights  under  a  lease,  is  con¬ 
summated.  In  the  case  of  Rentengutsvertrage,  where 
cmflassung  had  not  occurred  before  November  11,  1918, 
as  well  as  in  the  case  of  Pachtvertrage,  the  Polish  gov¬ 
ernment  contended  that  it  was  the  legitimate  owner  of 
the  lands  under  Article  256  of  the  Treaty  of  Versailles 
and  might  lawfully  cancel  the  contracts  and  remove  the 
settlers  from  their  holdings. 

Numerous  and  complex  questions,  both  of  public  law 
and  of  private  law,  were  involved  in  the  case.  The  general 
points  on  which  the  opinion  of  the  Court  was  requested 
were  whether  the  matters  fell  within  the  competence  of 
the  League  of  Nations  under  the  Treaty  of  Versailles, 
and  whether,  if  this  question  should  be  answered  in  the 
affirmative,  the  measures  adopted  by  the  Polish  govern¬ 
ment  were  in  conformity  with  its  international  obliga¬ 
tions.  The  Court,  in  an  opinion  rendered  on  September 
10,  1923,  answered  the  first  question  in  the  affirmative 
and  the  second  in  the  negative. 

The  opinion  was  unanimous. 

The  seventh  advisory  opinion  rendered  by  the  Court 
related  to  the  interpretation  and  application  of  the  Polish 
Minorities  Treaty,  this  being  one  of  the  so-called  Minori¬ 
ties  Treaties  which  were  made  for  the  purpose  of  protect¬ 
ing  racial,  religious  or  linguistic  minorities  in  Austrian, 
German,  Hungarian,  or  Russian  territories  transferred  to 
other  sovereignty  by  the  treaties  of  peace.  The  case  grew 
out  of  complaints  made  to  the  League  by  former  German 
nationals  domiciled  in  Polish  territory  formerly  belong¬ 
ing  to  Germany.  Poland  denied  the  legal  competency  of 
the  League  to  deal  with  the  matter,  and  also  questioned 
the  interpretation  put  by  the  League  on  paragraph  1  of 
Article  4  of  the  Polish  Minorities  Treaty,  which  reads: 
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“Poland  admits  and  declares  to  be  Polish  nationals  ipso 
facto  and  without  the  requirement  of  any  formality  persons 
of  German,  Austrian,  Hungarian  or  Russian  nationality  who 
were  born  on  the  said  territory  of  parents  habitually  resident 
there,  even  if  at  the  date  of  the  coming  into  force  of  the 
present  treaty  they  are  not  themselves  habitually  resident 
there.” 

Poland,  while  contending  that  a  person  must  be  a 
Polish  national  in  order  to  fall  within  the  protection  of 
the  treaty,  claimed  that  the  persons  described  in  para¬ 
graph  1  of  Article  4  should  not  be  considered  as  Polish 
nationals  if  their  parents  were  not  habitually  resident  in 
the  territory  both  on  the  date  when  the  children  were 
born  and  on  January  10,  1920,  when  the  treaty  came  into 
force.  The  Court,  in  an  opinion  rendered  on  September 
15,  1923,  held  that  the  position  of  the  complainants  fell 
within  the  competence  of  the  League  under  the  Minori¬ 
ties  Treaty,  and  that  paragraph  1  of  Article  4  referred 
“only  to  the  habitual  residence  of  parents  at  the  date  of 
the  birth  of  the  persons  concerned.” 

The  opinion  of  the  Court  was  unanimous;  but  Lord 
Finlay,  while  concurring  in  the  conclusions  arrived  at  in 
regard  to  both  questions,  added  some  observations  of  his 
own  on  the  question  of  the  competence  of  the  League  in 
the  matter. 

The  eighth  advisory  opinion,  which  related  to  a  bound¬ 
ary  dispute  between  Poland  and  Czechoslovakia,  was 
rendered  on  December  6,  1923,  at  a  special  session  that 
began  on  the  12th  of  the  preceding  month. 

From  the  time  of  the  establishment  of  those  republics, 
disputes  had  arisen  between  them  as  to  the  districts  of 
Teschen,  Orava,  and  Spisz  or  Jaworzina,  By  the  treaty 
of  peace  of  Saint  Germain  with  Austria  and  Trianon  with 
Hungary,  the  principal  Allied  and  Associated  Powers 
undertook  the  duty  of  fixing  the  frontiers;  and  on  Sep¬ 
tember  27,  1919,  the  Supreme  Council  decided  that  the 
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allocation  of  the  three  districts  should  be  determined  by 
a  plebiscite.  The  plebiscite  did  not  take  place.  On  the 
contrary,  the  Polish  and  Czechoslovak  governments,  by 
a  declaration  made  at  the  Spa  Conference  on  July  10, 
1920,  agreed  to  accept  a  settlement  by  the  principal  Allied 
and  Associated  Powers.  Pursuant  to  this  agreement,  the 
Supreme  Council  on  July  11,  1920,  instructed  the  Con¬ 
ference  of  Ambassadors  to  divide  the  three  territories; 
and  on  July  28,  1920,  the  Conference  rendered  a  decision 
and  set  up  a  delimitation  commission,  with  duly  defined 
powers,  to  carry  it  out.  Poland,  however,  claimed  that 
the  line  indicated  in  the  decision  was,  as  regarded  the  dis¬ 
trict  of  Spisz,  contrary  to  the  principles  of  justice  and 
equity,  and  formulated  proposals  for  its  modification. 
These  proposals  were  transmitted  by  the  delimitation 
commission  to  the  President  of  the  Conference  of  Ambas¬ 
sadors,  which  on  December  2,  1921,  took  a  decision.  This 
decision,  as  Czechoslovakia  maintained,  in  effect  finally 
confirmed  the  frontier  indicated  in  the  previous  decision ; 
but  Poland  contended  that  the  decision  did  not  exclude 
the  possibility  of  modifying  the  line  as  she  desired. 
Attempts  were  then  made  to  fix  the  line  by  agreement 
between  the  parties;  but,  these  attempts  having  failed, 
the  question  came  yet  again  before  thq  Conference  of 
Ambassadors.  Further  efforts  did  not  succeed  either  in 
adjusting  the  dispute  or  in  allaying  popular  feeling. 

Under  these  circumstances  the  Conference  of  Ambas¬ 
sadors,  acting  under  paragraph  2  of  Article  11  of  the 
Covenant,  which  declares  it  to  be  “the  friendly  right  of 
each  Member  of  the  League  to  bring  to  the  attention  of 
the  Assembly  or  of  the  Council  (of  the  League)  any 
circumstance  whatever  affecting  international  relations 
which  threatens  to  disturb  international  peace  or  the 
good  understanding  between  nations  upon  which  peace 
depends,”  requested  the  Council  to  propose  a  solution  of 
the  dispute.  As  a  first  step  the  Council  invited  the  gov- 
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ernments  to  make  statements  of  their  cases.  This  each 
of  the  governments  did ;  and  the  Council,  after  consider¬ 
ing  the  statements,  submitted  to  the  Permanent  Court  of 
International  Justice  the  following  question: 

“Is  the  question  of  the  delimitation  of  the  frontier  between 
Poland  and  Czechoslovakia  still  open,  and,  if  so,  to  what 
extent;  or  should  it  be  considered  as  already  settled  by  a 
definitive  decision  (subject  to  the  customary  procedure  of 
marking  boundaries  locally,  with  any  modifications  of  detail 
which  that  procedure  may  entail)  ?” 

By  paragraph  2,  Article  2,  of  the  decision  of  the  Con¬ 
ference  of  Ambassadors  of  July  28,  1920,  creating  the 
delimitation  commission,  it  was  provided  that  the  de¬ 
cisions  of  the  commission,  for  which  the  vote  of  a  majority 
was  sufficient,  should  be  binding  on  the  parties  concerned ; 
but,  by  paragraph  3,  the  commission  was  “empowered  to 
propose  to  the  Conference”  “any  modifications”  which  it 
might  “consider  justified  by  reason  of  the  interests  of 
individuals  or  of  communities  in  the  neighborhood  of  the 
frontier  line  and  having  regard  to  special  local  circum¬ 
stances.” 

The  Court,  after  hearing  arguments  and  examining  the 
voluminous  documents  submitted  to  it,  held  that  the 
question  of  the  delimitation  of  the  frontier  had  been 
settled  by  the  decision  of  July  28,  1920,  and  that  this  de¬ 
cision  was  definitive;  but  that  it  “must  be  applied  in 
its  entirety,  and  that  consequently  that  portion  of  the 
frontier  in  the  region  of  Spisz  topographically  described 
therein  remains  subject  (apart  from  the  modifications  of 
detail  which  the  customary  procedure  of  marking  bound¬ 
aries  locally  may  entail)  to  the  modifications  provided 
for  in  paragraph  3  of  Article  2  of  the  same  decision.” 

The  opinion  of  the  Court  was  unanimous. 

On  August  17,  1923,  the  Court,  at  its  second  regular 
session,  delivered  a  judgment  in  what  is  known  as  the 
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case  of  the  steamship  Wimbledon,  which  involved  ques¬ 
tions  relating  to  the  use  of  the  Kiel  Canal. 

Article  380  of  the  Treaty  of  Peace  of  Versailles  stipu¬ 
lates:  “The  Kiel  Canal  and  its  approaches  shall  be  main¬ 
tained  free  and  open  to  the  vessels  of  commerce  and  war 
of  all  nations  at  peace  with  Germany  on  terms  of  entire 
equality.” 

On  the  morning  of  March  21,  1921,  the  Wimbledon, 
a  British  ship,  under  charter  to  a  French  company  and 
laden  with  war  material  consigned  to  the  Polish  Military 
Mission  at  Danzig,  arrived  at  the  entrance  to  the  Kiel 
Canal  on  her  way  to  Danzig.  The  German  authorities 
refused  to  permit  her  to  enter  the  canal  or  to  pass  through 
it;  and,  when  the  French  ambassador  at  Berlin  protested 
against  her  exclusion  as  a  violation  of  Article  380  of 
the  Versailles  Treaty,  reaffirmed  their  refusal  on  the 
ground  that  the  cargo  was  destined  to  Poland,  then 
declared  to  be  at  war  with  Russia,  and  that  the  German 
neutrality  regulations  forbade  the  transit  across  German 
territory  of  war  material  for  either  party.  The  Wimble¬ 
don,  after  awaiting  for  a  reasonable  time  the  issue  of 
the  controversy,  completed  her  voyage  and  delivered  her 
cargo  by  way  of  the  Danish  Straits. 

Article  386  of  the  Versailles  Treaty  provides  that,  in 
case  of  “any  violation”  of  “Articles  380  to  386,”  or  of 
“disputes”  as  to  their  interpretation,  “any  interested 
power  can  appeal  to  the  jurisdiction  instituted'  for  the 
purpose  by  the  League  of  Nations.”  Supplementing  this 
stipulation,  Article  37  of  the  Statute  of  the  Court  pro¬ 
vides  that,  when  a  treaty  or  convention  “provides  for  the 
reference  of  a  matter  to  a  tribunal  to  be  instituted  by 
the  League  of  Nations,  the  Court  will  be  such  tribunal.” 

On  the  strength  of  these  provisions,  by  which  a 
preexisting  obligation  to  submit  the  difference  was 
created,  the  British,  French,  Italian  and  Japanese  govern¬ 
ments,  as  “interested”  powers,  applied  to  the  Court,  in 
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conformity  with  the  rules,  for  a  judgment  that  the  action 
of  the  German  authorities  was  wrongful  and  for  damages, 
and  asked  that  the  German  government  be  notified  of 
the  application.  The  Polish  government  subsequently 
intervened  in  the  case,  under  Article  63  of  the  Statute, 
as  a  party  to  the  treaty.  The  German  government  duly 
appeared,  and,  availing  itself  of  its  right  under  the 
Statute,  named  as  a  national  judge  Dr.  Walther  Schiick- 
ing,  of  Berlin.  In  the  case  of  the  Wimbledon  the  Court 
therefore  consisted  of  twelve  judges. 

After  hearing  the  representatives  of  the  interested 
governments,  the  Court  held  the  refusal  of  access  to  the 
canal  to  have  been  wrongful,  and  awarded  damages  for 
demurrage,  deviation  and  fuel,  with  interest  at  six  per 
cent  from  the  date  of  the  judgment  until  its  payment, 
which  was  to  be  effected  in  French  francs  within  three 
months.  Certain  other  claims  were  disallowed;  and  it 
was  adjudged  that  each  party  should  bear  its  own  costs. 

On  the  merits  of  the  question,  the  Court  found  that, 
by  virtue  of  the  terms  of  Article  380,  the  canal  had 
ceased  to  be  an  internal  and  national  waterway  the  use 
of  which  by  other  states  was  left  wholly  to  the  discretion 
of  the  riparian  state,  and  had  become  an  international 
waterway  affording  under  treaty  guarantee  easier  access 
to  the  Baltic  to  the  vessels  of  commerce  and  of  war  of  all 
nations,  subject  to  the  condition  that  the  vessels  must 
belong  to  nations  at  peace  with  Germany.  This  condi¬ 
tion,  said  the  Court,  clearly  contemplated  the  case  of  a 
war  to  which  Germany  was  a  party,  and  recognized  and 
proclaimed  her  right  to  defend  herself  against  her 
enemies;  but  the  prohibition  of  the  passage  through 
the  canal  of  contraband  destined  to  a  belligerent  in  a 
war  to  which  Germany  was  not  a  party  was,  the  Court 
on  the  other  hand  affirmed,  contrary  to  the  terms  of 
the  treaty  and  was  not  required  by  the  international 
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law  of  neutrality.  In  support  of  this  opinion  the  Court 
cited  the  cases  of  the  Suez  and  Panama  canals,  and, 
after  reviewing  the  acts  and  practice  relating  to  those 
waterways,  and  observing  that  their  passage  by  bellig¬ 
erent  men-of-war  and  by  ships  carrying  contraband  had 
not  been  regarded  as  compromising  the  neutrality  of  the 
territorial  sovereign,  declared  that  these  precedents  in¬ 
validated  the  argument  that  Germany’s  duties  as  a 
neutral  would  have  been  violated  by  the  passage  of  the 
Wimbledon.  The  precedents  in  question  were,  said  the 
Court,  “merely  illustrations  of  the  general  opinion  ac¬ 
cording  to  which  when  an  artificial  waterway  connecting 
two  open  seas  has  been  permanently  dedicated  to  the 
use  of  the  whole  world,  such  waterway  is  assimilated  to 
natural  straits  in  the  sense  that  even  the  passage  of  a 
belligerent  man-of-war  does  not  compromise  the  neutral¬ 
ity  of  the  sovereign  state  under  whose  jurisdiction  the 
waters  in  question  lie.” 

From  this  judgment,  in  which  nine  judges  concurred, 
three  judges — the  Swiss,  Italian  and  German — filed  each 
a  reasoned  dissent. 

This  completes  the  review  of  the  Court’s  work  up  to 
the  present  time.  Under  the  Statute  the  decision  is 
rendered  in  each  case  both  in  French  and  in  English, 
but  the  Court  designates  which  text  shall  be  considered 
as  authoritative.  In  four  advisory  opinions,  including 
the  first  one,  the  French  is  thus  designated,  and  in  four 
the  English;  but  they  have  not  strictly  alternated.  In 
the  case  of  the  Wimbledon,  it  is  the  French. 

On  May  17,  1922,  the  Council,  acting  under  Article  35 
of  the  Statute,  passed  a  resolution  laying  down  the  con¬ 
ditions  under  which  the  Court  should  be  open  to  States 
not  members  of  the  League  or  mentioned  in  the  Annex 
to  the  Covenant.  The  Court  had  recommended  that  this 
be  done.  The  resolution  merely  requires  the  filing  with 
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the  Court  of  a  declaration  accepting  its  jurisdiction  in 
accordance  with  the  Covenant,  Statute  and  Rules,  and 
promising  to  carry  out  its  decisions  and  not  to  resort  to 
war  against  states  complying  with  them.  The  declara¬ 
tion  may  be  either  particular,  embracing  a  particular 
dispute;  or  general,  embracing  all  or  a  particular  class 
of  disputes.  The  resolution,  however,  provides  that 
declarant’s  acceptance  of  compulsory  jurisdiction  under 
Article  36  of  the  Statute  shall  not,  without  a  special 
convention,  be  reciprocally  binding  on  members  of  the 
League  and  States  mentioned  in  the  Annex  to  the 
Covenant  which  have  signed  or  may  in  future  sign  the 
“optional  clause.”  This  reservation  probably  may  be 
explained  by  the  consideration  that  such  members  and 
states,  whether  they  had  or  had  not  already  signed  the 
“optional  clause,”  might  be  willing  to  accept  compulsory 
jurisdiction  as  between  themselves,  but  might  be  un¬ 
willing  to  assume  the  same  obligation  towards  yet  other 
and  unknown  states.  It  may  have  been  thought  that, 
while  such  a  reservation  was  requisite  in  the  case  of 
states  that  had  already  signed  the  optional  clause,  it 
would  avoid  an  obstacle  to  its  further  acceptance. 

While  the  Court  is  thus  open  to  all  nations  as  litigants, 
full  acceptance  of  the  Court  and  full  participation  in  its 
support  and  work  are  effected  by  adhesion  to  the  Protocol 
of  Signature  of  December  16,  1920,  attached  to  the  resolu¬ 
tion  of  the  Assembly  by  which  the  Statute  of  the  Court 
was  approved.  Prior  to  October,  1923,  this  protocol  had 
been  ratified  by  thirty-five  states,  all  Members  of  the 
League.22  Eight  Member-States  had  not  as  yet  ratified 

“  Albania,  Australia,  Austria,  Belgium,  Brazil,  British  Empire,  Bul¬ 
garia,  Canada,  China,  Cuba,  Czechoslovakia,  Denmark,  Esthonia,  Fin¬ 
land,  France,  Greece,  Haiti,  India,  Italy,  Japan,  Jugo-Slavia  (Kingdom 
of  the  Serbs,  Croats  and  Slovenes),  Lithuania,  Norway,  Netherlands, 
New  Zealand,  Poland,  Portugal,  Roumania,  Siam,  South  Africa,  Spain, 
Sweden,  Switzerland,  Uruguay,  Venezuela. 
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the  protocol.23  Sixteen  states  had  adopted  and  put  into 
force  the  “optional  clause.”24 

On  February  24,  1923,  President  Harding,  in  a  special 
message,  asked  the  Senate  to  give  its  advice  and  consent 
to  the  adhesion  of  the  United  States  to  the  protocol 
accepting  the  Statute  of  the  Court,  but  not  to  the  op¬ 
tional  clause”  for  compulsory  jurisdiction;  subject,  how¬ 
ever,  to  certain  conditions  which  were  set  out  in  a  report 
by  Mr.  Hughes  as  Secretary  of  State. 

In  this  report  Mr.  Hughes,  while  adverting  to  the  vast 
importance  of  provisions  for  the  peaceful  settlement  of 
international  controversies  and  to  the  time-honored 
policy  of  the  United  States  in  promoting  such  settle¬ 
ments,  observed  that  none  of  the  provisions  of  the  Statute 
impaired  the  independence  of  the  Court  and  that  none 
of  them  made  it  difficult  for  the  United  States,  without 
becoming  a  member  of  the  League,  to  give  its  support  to 
the  Court,  except  the  provision  relating  to  the  election 
of  judges.  He  stated  that  the  practical  advantage  of 
the  existing  system  of  electing  judges  by  a  majority  vote 
of  the  Council  and  of  the  Assembly  acting  separately  was 
quite  manifest,  and  that  this  arrangement  had  solved 
the  difficulty  previously  appearing  to  be  almost  insuper¬ 
able  “of  providing  an  electoral  system  conserving  the 
interests  of  the  powers,  both  great  and  small.”  This 
system  he  thought  it  would  be  impracticable  to  disturb ; 
but  “the  United  States  must,”  said  Mr.  Hughes,  “in 
becoming  formally  a  party  to  the  Court  have  a  voice  in 
future  elections  of  judges.”  Remarking  then  that  the 
members  of  the  Council  and  Assembly,  in  electing  the 
judges  of  the  Court,  “do  not  act  under  the  Covenant,” 

”  Argentina,  Bolivia,  Chile,  Costa  Rica,  Colombia,  Panama,  Paraguay, 
Salvador. 

24  Austria,  Brazil,  Bulgaria,  China,  Denmark,  Esthonia,  Finland,  Haiti, 
Lithuania,  Netherlands,  Norway,  Portugal,  Sweden,  Switzerland,  Uru¬ 
guay.  In  addition,  Latvia  had  accepted  the  Optional  Clause,  subject 
to  approval  by  her  ratifying  body. 
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but  “under  the  Statute  of  the  Court  and  in  the  capacity 
of  electors  performing  duties  defined  by  the  Statute,” 
he  declared  that  it  would  be  reasonable  and  practicable 
for  the  United  States,  in  adhering  to  the  protocol  and 
accepting  the  Statute,  to  make  it  a  condition  that  the 
government  should  be  permitted,  through  representatives 
designated  for  the  purpose,  to  participate  on  an  equality 
with  Members  of  the  League  in  all  future  proceedings 
for  the  election  of  members  of  the  Court,  or  for  filling 
vacancies.  This  is  incorporated  in  the  conditions  ap¬ 
proved  by  President  Harding  which  read  as  follows: 

I.  That  such  adhesion  shall  not  be  taken  to  involve  any 
legal  relation  on  the  part  of  the  United  States  to  the  League 
of  Nations  or  the  assumption  of  any  obligations  by  the  United 
States  under  the  covenant  of  the  League  of  Nations  constitut¬ 
ing  Part  I  of  the  treaty  of  Versailles. 

II.  That  the  United  States  shall  be  permitted  to  participate 
through  representatives  designated  for  the  purpose  and  upon 
an  equality  with  the  other  States  members,  respectively,  of 
the  council  and  assembly  of  the  League  of  Nations  in  any 
and  all  proceedings  of  either  the  council  or  the  assembly  for 
the  election  of  judges  or  deputy  judges  of  the  Permanent 
Court  of  International  Justice,  or  for  the  filling  of  vacancies. 

III.  That  the  United  States  will  pay  a  fair  share  of  the 
expenses  of  the  court  as  determined  and  appropriated  from 
time  to  time  by  the  Congress  of  the  United  States. 

IV.  That  the  statute  for  the  Permanent  Court  of  Inter¬ 
national  Justice  adjoined  to  the  protocol  shall  not  be  amended 
without  the  consent  of  the  United  States. 

On  March  2,  1923,  President  Harding  communicated  to 
the  Senate,  with  his  “most  hearty  approval,”  a  reply  by 
Mr.  Hughes  to  certain  questions  concerning  which 
Senator  Lodge  had  asked  for  information  for  the  Com¬ 
mittee  on  Foreign  Relations.  The  first  of  these  was 
whether  the  President  was  in  favor  of  an  agreement  to 
obligate  all  the  governments  which  had  accepted  the 
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Protocol  of  Signature  to  accept  also  the  “optional  clause  ’ 
relating  to  compulsory  jurisdiction.  Interpreting  this 
question  as  meaning  whether  the  President  was  in  favor 
of  undertaking  to  negotiate  such  an  agreement,  Mr. 
Hughes  answered  it  in  the  negative,  for  the  reason  that, 
unless  the  attitude  of  the  Senate  as  repeatedly  defined 
since  189725  had  changed,  it  would  be  futile  to  attempt 
to  negotiate  such  an  agreement.  For  the  same  reason 
a  negative  answer  was  made  to  the  inquiry  whether  the 
President  deemed  it  advisable  to  communicate  with  other 
powers  to  ascertain  whether  they  would  be  willing  to 
enter  into  such  an  agreement.  It  was  further  stated  in 
response  to  the  rest  of  the  inquiries  that  it  was  not  the 
purpose  of  the  administration  to  have  the  United  States 
recognize,  as  a  binding  obligation,  Part  XIII  of  the 
Treaty  of  Versailles  relating  to  labor,  and  that  the 
administration  was  not  advised  that  any  state  that  had 
so  far  ratified  the  Protocol  of  Signature  had  made  any 
reservation. 

President  Coolidge,  in  his  annual  message  of  December 
6,  1923,  recommended  the  acceptance  of  the  Court  by 
the  United  States,  in  the  following  terms: 

FOREIGN  AFFAIRS 

For  us  peace  reigns  everywhere.  We  desire  to  perpetuate 
it  always  by  granting  full  justice  to  others  and  requiring  of 
others  full  justice  to  ourselves. 

Our  country  has  one  cardinal  principle  to  maintain  in  its 
foreign  policy.  It  is  an  American  principle.  It  must  be  an 
American  policy.  We  attend  to  our  own  affairs,  conserve  our 
own  strength,  and  protect  the  interests  of  our  own  citizens; 
but  we  recognize  thoroughly  our  obligation  to  help  others, 
reserving  to  the  decision  of  our  own  judgment  the  time,  the 
place,  and  the  method.  We  realize  the  common  bond  of 
humanity.  We  know  the  inescapable  law  of  service. 


25  Supra,  pp.  85-90. 
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Our  country  has  definitely  refused  to  adopt  and  ratify  the 
covenant  of  the  League  of  Nations.  We  have  not  felt  war¬ 
ranted  in  assuming  the  responsibilities  which  its  members 
have  assumed.  I  am  not  proposing  any  change  in  this  policy ; 
neither  is  the  Senate.  The  incident,  so  far  as  we  are  con¬ 
cerned,  is  closed.  The  League  exists  as  a  foreign  agency.  We 
hope  it  will  be  helpful.  But  the  United  States  sees  no  reason 
to  limit  its  own  freedom  and  independence  of  action  by  joining 
it.  We  shall  do  well  to  recognize  this  basic  fact  in  all  national 
affairs  and  govern  ourselves  accordingly. 

WORLD  COURT 

Our  foreign  policy  has  always  been  guided  by  two  princi¬ 
ples.  The  one  is  the  avoidance  of  permanent  political  alli¬ 
ances  which  would  sacrifice  our  proper  independence.  The 
other  is  the  peacful  settlement  of  controversies  between 
nations.  By  example  and  by  treaty  we  have  advocated  arbi¬ 
tration.  For  nearly  25  years  we  have  been  a  member  of  The 
Hague  Tribunal,  and  have  long  sought  the  creation  of  a  per¬ 
manent  World  Court  of  Justice.  I  am  in  full  accord  with 
both  of  these  policies.  I  favor  the  establishment  of  such  a 
court  intended  to  include  the  whole  world.  That  is,  and  has 
long  been,  an  American  policy. 

Pending  before  the  Senate  is  a  proposal  that  this  Govern¬ 
ment  give  its  support  to  the  Permanent  Court  of  International 
Justice,  which  is  a  new  and  somewhat  different  plan.  This 
is  not  a  partisan  question.  It  should  not  assume  an  artificial 
importance.  The  court  is  merely  a  convenient  instrument  of 
adjustment  to  which  we  could  go,  but  to  which  we  could  not 
be  brought.  It  should  be  discussed  with  entire  candor,  not 
by  a  political  but  by  a  judicial  method,  without  pressure  and 
without  prejudice.  Partisanship  has  no  place  in  our  foreign 
relations.  As  I  wish  to  see  a  court  established,  and  as  the 
proposal  presents  the  only  practical  plan  on  which  many 
nations  have  ever  agreed,  though  it  may  not  meet  every 
desire,  I  therefore  commend  it  to  the  favorable  consideration 
of  the  Senate,  with  the  proposed  reservations  clearly  indicating 
our  refusal  to  adhere  to  the  League  of  Nations. 
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As  the  Court  is  now  open  to  all  nations,  it  is  proper, 
without  regard  to  the  formal  adhesion  of  any  particular 
power,  to  make  one  further  observation.  As  submission 
to  the  jurisdiction  of  the  Court,  except  as  regards  the 
powers  that  have  accepted  a  limited  obligation,  is  wholly 
voluntary,  it  follows  that  the  amount  of  the  business 
which  may  come  before  the  Court  depends  upon  the  will 
and  inclination  of  the  world’s  governments.  Reference 
has  often  been  made — and  I  confess  that  I  have  myself 
made  it — to  the  small  amount  of  business  that  came 
before  the  Supreme  Court  of  the  United  States  in  the 
beginning  and  to  the  vast  increase  that  came  later;  but 
it  must  be  admitted  that  this  is  not  necessarily  a  sure 
basis  of  forecast.  As  the  jurisdiction  of  the  Supreme 
Court  is  chiefly  appellate,  it  would  have  been  indeed 
strange  if  at  the  outset  numerous  cases  had  appeared  on 
the  docket;  but,  as  submission  to  the  court’s  jurisdiction, 
under  the  Constitution  and  laws  of  the  United  States, 
by  no  means  depended  upon  the  agreement  of  parties,  it 
was  morally  certain  that,  with  the  growth  of  the  business 
of  the  new  federal  courts,  the  business  of  the  Supreme 
Court  would  increase.  The  Permanent  Court  of  Inter¬ 
national  Justice  is  not  an  appellate  tribunal.  It  is  a 
court  of  original  jurisdiction,  and,  constituted  as  it  is,  it 
depends  for  its  business  upon  the  desire  and  the  will  of 
nations,  which  alone  can  be  parties  to  cases  before  it,20 
to  submit  their  differences  to  judicial  determination. 
Hence,  no  effort  should  be  omitted  to  cultivate  a  public 
sentiment  that  will  induce  governments,  instead  of  resort¬ 
ing  to  violence,  to  come  before  the  tribunal  which  has 
now  been  established,  which  is  continuously  organized 
and  always  open  to  them,  and  submit  their  controversies 
to  its  final  and  peaceful  decision. 


'*  Statute,  Art.  34. 
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APPENDIX  I 

RESOLUTION  concerning  the  establishment  of  a  Permanent 
Court  of  International  Justice  passed  hy  the  Assembly 
of  the  League  of  Nations,  Geneva,  December  13th,  1920. 

1.  The  Assembly  unanimously  declares  its  approval  of  the 
draft  Statute  of  the  Permanent  Court  of  International  Justice 
—as  amended  by  the  Assembly — which  was  prepared  by  the 
Council  under  Article  14  of  the  Covenant  and  submitted  to 
the  Assembly  for  its  approval. 

2.  In  view  of  the  special  wording  of  Article  14,  the  Statute 
of  the  Court  shall  be  submitted  within  the  shortest  possible 
time  to  the  Members  of  the  League  of  Nations  for  adoption  in 
the  form  of  a  protocol  duly  ratified  and  declaring  their  recog¬ 
nition  of  this  Statute.  It  shall  be  the  duty  of  the  Council 
to  submit  the  Statute  to  the  Members. 

3.  As  soon  as  this  protocol  has  been  ratified  by  the 
majority  of  the  Members  of  the  League,  the  Statute  of  the 
Court  shall  come  into  force  and  the  Court  shall  be  called 
upon  to  sit  in  conformity  with  the  said  Statute  in  all  disputes 
between  the  Members  or  States  which  have  ratified,  as  well 
as  between  the  other  States,  to  which  the  Court  is  open  under 
Article  35,  paragraph  2,  of  the  said  Statute. 

4.  The  said  protocol  shall  likewise  remain  open  for  signa¬ 
ture  by  the  States  mentioned  in  the  Annex  to  the  Covenant. 

Statute  of  the  Court 

Protocol  of  Signature  of  the  Statute  for  the  Permanent  Court 

of  International  Justice  Provided  for  by  Article  14  of  the 
Covenant  of  the  League  of  Nations,  with  the 
Text  of  this  Statute 

PROTOCOL  OF  SIGNATURE 

The  Members  of  the  League  of  Nations,  through  the  under¬ 
signed,  duly  authorized,  declare  their  acceptance  of  the 
adjoined  Statute  of  the  Permanent  Court  of  International 
Justice,  which  was  approved  by  a  unanimous  vote  of  the 
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Assembly  of  the  League  on  the  13th  December,  1920,  at 
Geneva. 

Consequently,  they  hereby  declare  that  they  accept  the 
jurisdiction  of  the  Court  in  accordance  with  the  terms  and 
subject  to  the  conditions  of  the  above-mentioned  Statute. 

The  present  Protocol,  which  has  been  drawn  up  in  accord¬ 
ance  with  the  decision  taken  by  the  Assembly  of  the  League 
of  Nations  on  the  13th  December,  1920,  is  subject  to  ratifica¬ 
tion.  Each  Power  shall  send  its  ratification  to  the  Secretary- 
General  of  the  League  of  Nations;  the  latter  shall  take  the 
necessary  steps  to  notify  such  ratification  to  the  other  sig¬ 
natory  Powers.  The  ratification  shall  be  deposited  in  the 
archives  of  the  Secretariat  of  the  League  of  Nations. 

The  said  Protocol  shall  remain  open  for  signature  by  the 
Members  of  the  League  of  Nations  and  by  the  States  men¬ 
tioned  in  the  Annex  to  the  Covenant  of  the  League. 

The  Statute  of  the  Court  shall  come  into  force  as  provided 
in  the  above-mentioned  decision. 

Executed  at  Geneva,  in  a  single  copy,  the  French  and  Eng¬ 
lish  texts  of  which  shall  both  be  authentic. 

16th  December,  1920. 

Optional  Clause 

The  undersigned,  being  duly  authorized  thereto,  further 
declare,  on  behalf  of  their  Government,  that  from  this  date, 
they  accept  as  compulsory  ipso  facto  and  without  special 
Convention,  the  jurisdiction  of  the  Court  in  conformity  with 
Article  36,  paragraph  2,  of  the  Statute  of  the  Court,  under 
the  following  conditions: 


STATUTE 

Article  1.  A  Permanent  Court  of  International  Justice  is 
hereby  established,  in  accordance  with  Article  14  of  the  Cove¬ 
nant  of  the  League  of  Nations.  This  Court  shall  be  in  addi¬ 
tion  to  the  Court  of  Arbitration  organized  by  the  Conventions 
of  The  Hague  of  1899  and  1907,  and  to  the  special  Tribunals 
of  Arbitration  to  which  States  are  always  at  liberty  to  submit 
their  disputes  for  settlement. 
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Chapter  I 

Organization  of  the  Court 

Art.  2.  The  Permanent  Court  of  International  Justice  shall 
be  composed  of  a  body  of  independent  judges,  elected  regard¬ 
less  of  their  nationality  from  amongst  persons  of  high  moral 
character,  who  possess  the  qualifications  required  in  their 
respective  countries  for  appointment  to  the  highest  judicial 
offices,  or  are  jurisconsults  of  recognized  competence  in  inter¬ 
national  law. 

Art.  3.  The  Court  shall  consist  of  fifteen  members:  eleven 
judges  and  four  deputy-judges.  The  number  of  judges  and 
deputy-judges  may  hereafter  be  increased  by  the  Assembly, 
upon  the  proposal  of  the  Council  of  the  League  of  Nations' 
to  a  total  of  fifteen  judges  and  six  deputy- judges. 

Art.  4.  The  members  of  the  Court  shall  be  elected  by  the 
Assembly  and  by  the  Council  from  a  list  of  persons  nominated 
by  the  national  groups  in  the  Court  of  Arbitration,  in  accord¬ 
ance  with  the  following  provisions: 

In  the  case  of  Members  of  the  League  of  Nations  not  repre¬ 
sented  in  the  Permanent  Court  of  Arbitration,  the  lists  of 
candidates  shall  be  drawn  up  by  national  groups  appointed 
for  this  purpose  by  their  Governments  under  the  same  con¬ 
ditions  as  those  prescribed  for  members  of  the  Permanent 
Court  of  Arbitration  by  Article  44  of  the  Convention  of  The 
Hague  of  1907  for  the  pacific  settlement  of  international 
disputes. 

Art.  5.  At  least  three  months  before  the  date  of  the  election, 
the  Secretary-General  of  the  League  of  Nations  shall  address 
a  written  request  to  the  Members  of  the  Court  of  Arbitration 
belonging  to  the  States  mentioned  in  the  Annex  to  the  Cove¬ 
nant  or  to  the  States  which  join  the  League  subsequently,  and 
to  the  persons  appointed  under  paragraph  2  of  Article  4, 
inviting  them  to  undertake,  within  a  given  time,  by  national 
groups,  the  nomination  of  persons  in  a  position  to  accept  the 
duties  of  a  member  of  the  Court. 

No  group  may  nominate  more  than  four  persons,  not  more 
than  two  of  whom  shall  be  of  their  own  nationality.  In  no 
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case  must  the  number  of  candidates  nominated  be  more  than 
double  the  number  of  seats  to  be  filled. 

Art.  6.  Before  making  these  nominations,  each  national 
group  is  recommended  to  consult  its  Highest  Court  of  Justice, 
its  Legal  Faculties  and  Schools  of  Law,  and  its  National 
Academies  and  national  sections  of  International  Academies 
devoted  to  the  study  of  Law. 

Art.  7.  The  Secretary-General  of  the  League  of  Nations 
shall  prepare  a  list  in  alphabetical  order  of  all  the  persons 
thus  nominated.  Save  as  provided  in  Article  12,  paragraph 
2,  these  shall  be  the  only  persons  eligible  for  appointment. 

The  Secretary-General  shall  submit  this  list  to  the  Assem¬ 
bly  and  to  the  Council. 

Art.  8.  The  Assembly  and  the  Council  shall  proceed  inde¬ 
pendently  of  one  another  to  elect,  firstly  the  judges,  then  the 
deputy-judges. 

Art.  9.  At  every  election,  the  electors  shall  bear  in  mind 
that  not  only  should  all  the  persons  appointed  as  members  of 
the  Court  possess  the  qualifications  required,  but  the  whole 
body  also  should  represent  the  main  forms  of  civilization  and 
the  principal  legal  systems  of  the  world. 

Art.  10.  Those  candidates  who  obtain  an  absolute  majority 
of  votes  in  the  Assembly  and  in  the  Council  shall  be  con¬ 
sidered  as  elected. 

In  the  event  of  more  than  one  national  of  the  same  Member 
of  the  League  being  elected  by  the  votes  of  both  the  Assem¬ 
bly  and  the  Council,  the  eldest  of  these  only  shall  be  con¬ 
sidered  as  elected. 

Art.  11.  If,  after  the  first  meeting  held  for  the  purpose  of 
the  election,  one  or  more  seats  remain  to  be  filled,  a  second 
and,  if  necessary,  a  third  meeting  shall  take  place. 

Art.  12.  If,  after  the  third  meeting,  one  or  more  seats  still 
remain  unfilled,  a  joint  conference  consisting  of  six  members, 
three  appointed  by  the  Assembly  and  three  by  the  Council, 
may  be  formed,  at  any  time,  at  the  request  of  either  the 
Assembly  or  the  Council,  for  the  purpose  of  choosing  one 
name  for  each  seat  still  vacant,  to  submit  to  the  Assembly 
and  the  Council  for  their  respective  acceptance. 

If  the  Conference  is  unanimously  agreed  upon  any  person 
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who  fulfils  the  required  conditions,  he  may  be  included  in  its 
list,  even  though  he  was  not  included  in  the  list  of  nomina¬ 
tions  referred  to  in  Articles  4  and  5. 

If  the  joint  conference  is  satisfied  that  it  will  not  be  suc¬ 
cessful  in  procuring  an  election,  those  members  of  the  Court 
who  have  already  been  appointed  shall,  within  a  period  to 
be  fixed  by  the  Council,  proceed  to  fill  the  vacant  seats  by 
selection  from  amongst  those  candidates  who  have  obtained 
votes  either  in  the  Assembly  or  in  the  Council. 

In  the  event  of  an  equality  of  votes  amongst  the  judges, 
the  eldest  judge  shall  have  a  casting  vote. 

Art.  13.  The  members  of  the  Court  shall  be  elected  for  nine 
years. 

They  may  be  re-elected. 

They  shall  continue  to  discharge  their  duties  until  their 
places  have  been  filled.  Though  replaced,  they  shall  finish 
any  cases  which  they  may  have  begun. 

Art.  14.  Vacancies  which  may  occur  shall  be  filled  by  the 
same  methods  as  that  laid  down  for  the  first  election.  A 
member  of  the  Court  elected  to  replace  a  member  whose  period 
of  appointment  had  not  expired  will  hold  the  appointment 
for  the  remainder  of  his  predecessor’s  term. 

Art.  15.  Deupty-judges  shall  be  called  upon  to  sit  in  the 
order  laid  down  in  a  list. 

This  list  shall  be  prepared  by  the  Court  and  shall  have 
regard  firstly  to  priority  of  election  and  secondly  to  age. 

Art.  16.  The  ordinary  Members  of  the  Court  may  not 
exercise  any  political  or  administrative  function.  This  pro¬ 
vision  does  not  apply  to  the  Deputy-Judges  except  when 
performing  their  duties  on  the  Court. 

Any  doubt  on  this  point  is  settled  by  the  decision  of  the 
Court. 

Art.  17.  No  Member  of  the  Court  can  act  as  agent,  counsel 
or  advocate  in  any  case  of  an  international  nature.  This 
provision  only  applies  to  the  deputy-judges  as  regards  cases 
in  which  they  are  called  upon  to  exercise  their  functions  on 
the  Court. 

No  Member  may  participate  in  the  decision  of  any  case 
in  which  he  has  previously  taken  an  active  part,  as  agent, 
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counsel  or  advocate  for  one  of  the  contesting  parties,  or  as 
a  Member  of  a  national  or  international  Court,  or  of  a  com¬ 
mission  of  enquiry,  or  in  any  other  capacity. 

Any  doubt  on  this  point  is  settled  by  the  decision  of  the 

Court. 

Art.  18.  A  member  of  the  Court  cannot  be  dismissed  unless, 
in  the  unanimous  opinion  of  the  other  members,  he  has 
ceased  to  fulfil  the  required  conditions. 

Formal  notification  thereof  shall  be  made  to  the  Secretary- 
General  of  the  League  of  Nations,  by  the  Registrar. 

This  notification  makes  the  place  vacant. 

Art.  19.  The  members  of  the  Court,  when  engaged  on  the 
business  of  the  Court,  shall  enjoy  diplomatic  privileges  and 
immunities. 

Art.  20.  Every  member  of  the  Court  shall,  before  taking 
up  his  duties,  make  a  solemn  declaration  in  open  Court  that  he 
will  exercise  his  powers  impartially  and  conscientiously. 

Art.  21.  The  Court  shall  elect  its  President  and  Vice-Presi¬ 
dent  for  three  years;  they  may  be  re-elected. 

It  shall  apoint  its  Registrar. 

The  duties  of  Registrar  of  the  Court  shall  not  be  deemed 
incompatible  with  those  of  Secretary-General  of  the  Perma¬ 
nent  Court  of  Arbitration. 

Art.  22.  The  seat  of  the  Court  shall  be  established  at  The 
Hagu-#: 

The  President  and  Registrar  shall  reside  at  the  seat  of  the 
Court. 

Art.  23.  A  session  of  the  Court  shall  be  held  ever  year. 

Unless  otherwise  provided  by  rules  of  Court,  this  session 
shall  begin  on  the  15th  of  June,  and  shall  continue  for  so 
long  as  may  be  deemed  necessary  to  finish  the  cases  on  the 
list. 

The  President  may  summon  an  extraordinary  session  of 
the  Court  whenever  necessary. 

Art.  24.  If,  for  some  special  reason,  a  member  of  the  Court 
considers  that  he  should  not  take  part  in  the  decision  of  a 
particular  case,  he  shall  so  inform  the  President. 

If  the  President  considers  that  for  some  special  reason  one 
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of  the  members  of  the  Court  should  not  sit  on  a  particular 
case,  he  shall  give  him  notice  accordingly. 

If  many  such  case  the  member  of  the  Court  and  the  Presi¬ 
dent  disagree,  the  matter  shall  be  settled  by  the  decision  of 
the  Court. 

Art.  25.  The  full  Court  shall  sit  except  when  it  is  expressly 
provided  otherwise. 

If  eleven  judges  cannot  be  present,  the  number  shall  be 
made  up  by  calling  on  deputy-judges  to  sit. 

If,  however,  eleven  judges  are  not  available,  a  quorum  of 
nine  judges  shall  suffice  to  constitute  the  Court. 

Art,  26.  Labour  cases,  particularly  cases  referred  to  in 
Part  XIII  (Labour)  of  the  Treaty  of  Versailles  and  the  corre¬ 
sponding  portions  of  the  other  Treaties  of  Peace,  shall  be 
heard  and  determined  by  the  Court  under  the  following 
conditions: 

The  Court  will  appoint  every  three  years  a  special  chamber 
o  five  judges,  selected  so  far  as  possible  with  due  regard  to 
the  provisions  of  Article  9.  In  addition,  two  judges  shall  be 
selected  for  the  purpose  of  replacing  a  judge  who  finds  it 
impossible  to  sit.  If  the  parties  so  demand,  cases  will  be 
heard  and  determined  by  this  chamber.  In  the  absence  of 
any  such  demand,  the  Court  will  sit  with  the  number  of 
judges  provided  for  in  Article  25.  On  all  occasions  the  judges 
will  be  assisted  by.  four  technical  assessors  sitting  with  them, 
but  without  the  right  to  vote,  and  chosen  with  a  view  to 
ensuring  a  just  representation  of  the  competing  interests. 

If  there  is  a  national  of  one  only  of  the  parties  sitting 
as  a  judge  in  the  chamber  referred  to  in  the  preceding  para¬ 
graph,  the  President  will  invite  one  of  the  other  judges  to 
retire  in  favour  of  a  judge  chosen  by  the  other  party  in  accord¬ 
ance  with  Article  31. 

The  technical  assessors  shall  be  chosen  for  each  particular 
case  in  accordance  with  the  rules  of  procedure  under  Article  30 
from  a  list  of  "Assessors  for  Labour  cases”  composed  of  two 
persons  nominated  by  each  Member  of  the  League  of  Nations 
and  an  equivalent  number  nominated  by  the  Governing  Body 
of  the  Labour  Office.  The  Governing  Body  will  nominate, 
as  to  one-half,  representatives  of  the  workers,  and  as  to  one- 
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half,  representatives  of  employers  from  the  list  referred  to 
in  Article  412  of  the  Treaty  of  Versailles  and  the  corresponding 
Articles  of  the  other  Treaties  of  Peace. 

In  Labour  cases  the  International  Labour  Office  shall  be 
at  liberty  to  furnish  the  Court  with  all  relevant  information, 
and  for  this  purpose  the  Director  of  that  Office  shall  receive 
copies  of  all  the  written  proceedings. 

Art.  27.  Cases  relating  to  transit  and  communications,  par¬ 
ticularly  cases  referred  to  in  Part  XII  (Ports,  Waterways  and 
Railways)  of  the  Treaty  of  Versailles  and  the  corresponding 
portions  of  the  other  Treaties  of  Peace  shall  be  heard  and 
determined  by  the  Court  under  the  following  conditions: 

The  Court  will  appoint  every  three  years  a  special  chamber 
of  five  judges,  selected  so  far  as  possible  with  due  regard  to 
the  provisions  of  Article  9.  In  addition,  two  judges  shall  be 
selected  for  the  purpose  of  replacing  a  judge  who  finds  it 
impossible  to  sit.  If  the  parties  so  demand,  cases  will  be 
heard  and  determined  by  this  chamber.  In  the  absence  of 
any  such  demand,  the  Court  will  sit  with  the  number  of  judges 
provided  for  in  Article  25.  When  desired  by  the  parties  or 
decided  by  the  Court,  the  judges  will  be  assisted  by  four  tech¬ 
nical  assessors  sitting  with  them,  but  without  the  right  to  vote. 

If  there  is  a  national  of  one  only  of  the  parties  sitting  as 
a  judge  in  the  chamber  referred  to  in  the  preceding  paragraph, 
the  President  will  invite  one  of  the  other  judges  to  retire  in 
favour  of  a  judge  chosen  by  the  other  party  in  accordance 
with  Article  31. 

The  technical  assessors  shall  be  chosen  for  each  particular 
case  in  accordance  with  rules  of  procedure  under  Article  30 
from  a  list  of  "Assessors  for  Transit  and  Communications 
cases”  composed  of  two  persons  nominated  by  each  Member 
of  the  League  of  Nations. 

Art.  28.  The  special  chambers  provided  for  in  Articles  26 
and  27  may,  with  the  consent  of  the  parties  to  the  dispute, 
sit  elsewhere  than  at  The  Hague. 

Art.  29.  With  a  view  to  the  speedy  despatch  of  business, 
the  Court  shall  form  annually  a  chamber  composed  of  three 
judges  who,  at  the  request  of  the  contesting  parties,  may  hear 
and  determine  cases  by  summary  procedure. 
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Art.  30.  The  Court  shall  frame  rules  for  regulating  its 
procedure.  In  particular,  it  shall  lay  down  rules  for  summary 
procedure. 

Art.  31.  Judges  of  the  nationality  of  each  contesting  party 
shall  retain  their  right  to  sit  in  the  case  before  the  Court. 

If  the  Court  includes  upon  the  Bench  a  judge  of  the  nation¬ 
ality  of  one  of  the  parties  only,  the  other  party  may  select 
from  among  the  deputy-judges  a  judge  of  its  nationality,  if 
there  be  one.  If  there  should  not  be  one,  the  party  may  choose 
a  judge,  preferably  from  among  those  persons  who  have  been 
nominated  as  candidates  as  provided  in  Articles  4  and  5. 

If  the  Court  includes  upon  the  Bench  no  judge  of  the 
nationality  of  the  contesting  parties,  each  of  these  may  pro¬ 
ceed  to  select  or  choose  a  judge  as  provided  in  the  preceding 
paragraph. 

Should  there  be  several  parties  in  the  same  interest,  they 
shall,  for  the  purpose  of  the  preceding  provisions,  be  reckoned 
as  one  party  only.  Any  doubt  upon  this  point  is  settled  by 
the  decision  of  the  Court. 

Judges  selected  or  chosen  as  laid  down  in  paragraphs  2 
and  3  of  this  Article  shall  fulfil  the  conditions  required  by 
Articles  2,  16,  17,  20,  24  of  this  Statute.  They  shall  take 
part  in  the  decision  on  an  equal  footing  with  their  colleagues. 

Art.  32.  The  judges  shall  receive  an  annual  indemnity  to 
be  determined  by  the  Assembly  of  the  League  of  Nations 
upon  the  proposal  of  the  Council.  This  indemnity  must  not 
be  decreased  during  the  period  of  a  judge’s  appointment. 

The  President  shall  receive  a  special  grant  for  his  period 
of  office,  to  be  fixed  in  the  same  way. 

The  Vice-President,  judges  and  deputy-judges  shall  receive 
a  grant  for  the  actual  performance  of  their  duties,  to  be  fixed 
in  the  same  way. 

Travelling  expenses  incurred  in  the  performance  of  their 
duties  shall  be  refunded  to  judges  and  deputy-judges  who  do 
not  reside  at  the  seat  of  the  Court. 

Grants  due  to  judges  selected  or  chosen  as  provided  in 
Article  31  shall  be  determined  in  the  same  way. 

The  salary  of  the  Registrar  shall  be  decided  by  the  Council 
upon  the  proposal  of  the  Court. 
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The  Assembly  of  the  League  of  Nations  shall  lay  down,  on 
the  proposal  of  the  Council,  a  special  regulation  fixing  the 
conditions  under  which  retiring  pensions  may  be  given  to 
the  personnel  of  the  Court. 

Art.  33.  The  expenses  of  the  Court  shall  be  borne  by  the 
League  of  Nations,  in  such  a  manner  as  shall  be  decided  by 
the  Assembly  upon  the  proposal  of  the  Council. 

Chapter  II 

Competence  of  the  Court 

Art.  34.  Only  States  or  Members  of  the  League  of  Nations 
can  be  parties  in  cases  before  the  Court. 

Art.  35.  The  Court  shall  be  open  to  the  Members  of  the 
League  and  also  to  States  mentioned  in  the  Annex  to  the 
Covenant. 

The  conditions  under  which  the  Court  shall  be  open  to 
other  States  shall,  subject  to  the  special  provisions  contained 
in  treaties  in  force,  be  laid  down  by  the  Council,  but  in  no 
case  shall  such  provisions  place  the  parties  in  a  position  of 
inequality  before  the  Court.  ^ 

When  a  State  which  is  not  a  Member  of  the  League  of 
Nations  is  a  party  to  a  dispute,  the  Court  will  fix  the  amount 
which  that  party  is  to  contribute  towards  the  expenses  of 
the  Court. 

Art.  36.  The  jurisdiction  of  the  Court  comprises  all  cases 
which  the  parties  refer  to  it  and  all  matters  specially  provided 
for  in  Treaties  and  Conventions  in  force. 

The  Members  of  the  League  of  Nations  and  the  States 
mentioned  in  the  Annex  to  the  Covenant  may,  either  when 
signing  or  ratifying  the  protocol  to  which  the  present  Statute 
is  adjoined,  or  at  a  later  moment,  declare  that  they  recognize 
as  compulsory  ipso  facto  and  without  special  agreement,  in 
relation  to  any  other  Member  or  State  accepting  the  same 
obligation,  the  jurisdiction  of  the  Court  in  all  or  any  of  the 
classes  of  legal  disputes  concerning: 

(a)  The  interpretation  of  a  Treaty; 

( b )  Any  question  of  International  Law; 
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(c)  The  existence  of  any  fact  which,  if  established,  would 

constitute  a  breach  of  an  international  obligation; 

( d )  The  nature  or  extent  of  the  reparation  to  be  made  for 

the  breach  of  an  international  obligation. 

The  declaration  referred  to  above  may  be  made  uncondi¬ 
tionally  or  on  condition  of  reciprocity  on  the  part  of  several 
or  certain  Members  or  States,  or  for  a  certain  time. 

In  the  event  of  a  dispute  as  to  whether  the  Court  has  juris¬ 
diction,  the  matter  shall  be  settled  by  the  decision  of  the 
Court. 

Art.  37.  When  a  treaty  or  convention  in  force  provides  for 
the  reference  of  a  matter  to  a  tribunal  to  be  instituted  by 
the  League  of  Nations,  the  Court  will  be  such  tribunal. 

Art.  38.  The  Court  shall  apply: 

1.  International  conventions,  whether  general  or  particular, 
establishing  rules  expressly  recognized  by  the  contesting 
States ; 

2.  International  custom,  as  evidence  of  a  general  practice 
accepted  as  law; 

3.  The  general  principles  of  law  recognized  by  civilized 
nations ; 

4.  Subject  to  the  provisions  of  Article  59,  judicial  decisions 
and  the  teachings  of  the  most  highly  qualified  publicists  of 
the  various  nations,  as  subsidiary  means  for  the  determination 
of  rules  of  law. 

This  provision  shall  not  prejudice  the  power  of  the  Court 
to  decide  a  case  ex  aequo  et  bono,  if  the  parties  agree  thereto. 

Chapter  III 
Procedure 

Art.  39.  The  official  languages  of  the  Court  shall  be  French 
and  English.  If  the  parties  agree  that  the  case  shall  be  con¬ 
ducted  in  French,  the  judgment  will  be  delivered  in  French. 
If  the  parties  agree  that  the  case  shall  be  conducted  in  English, 
the  judgment  will  be  delivered  in  English. 

In  the  absence  of  an  agreement  as  to  which  language  shall 
be  employed,  each  party  may,  in  the  pleadings,  use  the  lan¬ 
guage  which  it  prefers ;  the  decision  of  the  Court  will  be  given 


158  The  Permanent  Court  of  International  Justice 

in  French  and  English.  In  this  case  the  Court  will  at  the 
same  time  determine  which  of  the  two  texts  shall  be  considered 

as  authoritative.  .  . 

The  Court  may,  at  the  request  of  the  parties,  authorize  a 

language  other  than  French  or  English  to  be  used. 

Art.  40.  Cases  are  brought  before  the  Court,  as  the  case 
may  be,  either  by  the  notification  of  the  special  agreement, 
or  by  a  written  application  addressed  to  the  Registrar.  n 
either  case  the  subject  of  the  dispute  and  the  contesting  parties 

must  be  indicated.  _ 

The  Registrar  shall  forthwith  communicate  the  application 

to  all  concerned. 

He  shall  also  notify  the  Members  of  the  League  of  Nations 
through  the  Secretary-General.  _  _ 

Art.  41.  The  Court  shall  have  the  power  to  indicate,  if  it 
considers  that  circumstances  so  require,  any  provisional  mea¬ 
sures  which  ought  to  be  taken  to  reserve  the  respective  rights 
of  either  party. 

Pending  the  final  decision,  notice  of  the  measures  suggested 
shall  forthwith  be  given  to  the  parties  and  the  Council. 

Art.  42.  The  parties  shall  be  represented  by  Agents. 

They  may  have  the  assistance  of  Counsel  or  Advocates 
before  the  Court. 

Art.  43.  The  procedure  shall  consist  of  two  parts:  written 
and  oral. 

The  written  proceedings  shall  consist  of  the  communication 
to  the  judges  and  to  the  parties  of  cases,  counter-cases  and, 
if  necessary,  replies;  also  all  papers  and  documents  in  support. 

These  communications  shall  be  made  through  the  Registrar, 
in  the  order  and  within  the  time  fixed  by  the  Court. 

A  certified  copy  of  every  document  produced  by  one  party 
shall  be  communicated  to  the  other  party. 

The  oral  proceedings  shall  consist  of  the  hearing  by  the 
Court  of  witnesses,  experts,  agents,  counsel  and  advocates. 

Art.  44.  For  the  service  of  all  notices  upon  persons  other 
than  the  agents,  counsel  and  advocates,  the  Court  shall  apply 
direct  to  the  Government  of  the  State  upon  whose  territory 
the  notice  has  to  be  served. 
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The  same  provision  shall  apply  whenever  steps  are  to  be 
taken  to  procure  evidence  on  the  spot. 

Art.  45.  The  hearing  shall  be  under  the  control  of  the  Presi¬ 
dent  or,  in  his  absence,  of  the  Vice-President;  if  both  are 
absent,  the  senior  judge  shall  preside. 

Art.  46.  The  hearing  in  Court  shall  be  public,  unless  the 
Court  shall  decide  otherwise,  or  unless  the  parties  demand  that 
the  public  be  not  admitted. 

Art.  47.  Minutes  shall  be  made  at  each  hearing,  and  signed 
by  the  Registrar  and  the  President. 

These  minutes  shall  be  the  only  authentic  record. 

Art.  48.  The  Court  shall  make  orders  for  the  conduct  of 
the  case,  shall  decide  the  form  and  time  in  which  each  party 
must  conclude  its  arguments,  and  make  all  arrangements 
connected  with  the  taking  of  evidence. 

Art.  49.  The  Court  may,  even  before  the  hearing  begins, 
call  upon  the  agents  to  produce  any  document,  or  to  supply 
any  explanations.  Formal  note  shall  be  taken  of  any  refusal. 

Art.  50.  The  Court  may,  at  any  time,  entrust  any  indi¬ 
vidual,  body,  bureau,  commission,  or  other  organization  that 
it  may  select,  with  the  task  of  carrying  out  an  enquiry  or 
giving  an  expert  opinion. 

Art.  51.  During  the  hearing,  any  relevant  questions  are  to 
be  put  to  the  witnesses  and  experts  under  the  conditions  laid 
down  by  the  Court  in  the  rules  of  procedure  referred  to  in 
Article  30. 

Art.  52.  After  the  Court  has  received  the  proofs  and  evi¬ 
dence  within  the  time  specified  for  the  purpose,  it  may  refuse 
to  accept  any  further  oral  or  written  evidence  that  one  party 
may  desire  to  present  unless  the  other  side  consents. 

Art.  53.  Whenever  one  of  the  parties  shall  not  appear  before 
the  Court,  or  shall  fail  to  defend  his  case,  the  other  party 
may  call  upon  the  Court  to  decide  in  favour  of  his  claim. 

The  Court  must,  before  doing  so,  satisfy  itself,  not  only 
that  it  has  jurisdiction  in  accordance  with  Article  36  and  37, 
but  also  that  the  claim  is  well  founded  in  fact  and  law. 

Art.  54.  When,  subject  to  the  control  of  the  Court,  the 
agents,  advocates  and  counsel  have  completed  their  presenta¬ 
tion  of  the  case,  the  President  shall  declare  the  hearing  closed. 
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The  Court  shall  withdraw  to  consider  the  judgment. 

The  deliberations  of  the  Court  shall  take  place  in  private 
and  remain  secret. 

Art.  55.  All  questions  shall  be  decided  by  a  majority  of  the 
judges  present  at  the  hearing. 

In  the  event  of  an  equality  of  votes,  the  President  or  his 
deputy  shall  have  a  casting  vote. 

Art.  56.  The  judgment  shall  state  the  reasons  on  which  it 
is  based. 

It  shall  contain  the  names  of  the  judges  who  have  taken 
part  in  the  decision. 

Art.  57.  If  the  judgment  does  not  represent  in  whole  or  in 
part  the  unanimous  opinion  of  the  judges,  dissenting  judges 
are  entitled  to  deliver  a  separate  opinion. 

Art.  58.  The  judgment  shall  be  signed  by  the  President 
and  by  the  Registrar.  It  shall  be  read  in  open  Court,  due 
notice  having  been  given  to  the  agents. 

Art.  59.  The  decision  of  the  Court  has  no  binding  force 
except  between  the  parties  and  in  respect  of  that  particular 
case. 

Art.  60.  The  judgment  is  final  and  without  appeal.  In  the 
event  of  dispute  as  to  the  meaning  or  scope  of  the  judgment, 
the  Court  shall  construe  it  upon  the  request  of  any  party. 

Art.  61.  An  application  for  revision  of  a  judgment  can  be 
made  only  when  it  is  based  upon  the  discovery  of  some  fact 
of  such  a  nature  as  to  be  a  decisive  factor,  which  fact  was, 
when  the  judgment  was  given,  unknown  to  the  Court  and 
also  to  the  party  claiming  revision,  always  provided  that  such 
ignorance  was  not  due  to  negligence. 

The  proceedings  for  revision  will  be  opened  by  a  judgment 
of  the  Court  expressly  recording  the  existence  of  the  new  fact, 
recognizing  that  it  has  such  a  character  as  to  lay  the  case 
open  to  revision,  and  declaring  the  application  admissible  on 
this  ground. 

The  Court  may  require  previous  compliance  with  the  terms 
of  the  judgment  before  it  admits  proceedings  in  revision. 

The  application  for  revision  must  be  made  at  latest  within 
six  months  of  the  discovery  of  the  new  fact. 


Rules  of  Procedure  161 

No  application  for  revision  may  be  made  after  the  lapse 
of  ten  years  from  the  date  of  the  sentence. 

Art.  62.  Should  a  State  consider  that  it  has  an  interest  of 
a  legal  nature  which  may  be  affected  by  the  decision  in  the 
case,  it  may  submit  a  request  to  the  Court  to  be  permitted 
to  intervene  as  a  third  party. 

It  will  be  for  the  Court  to  decide  upon  this  request. 

Art.  63.  Whenever  the  construction  of  a  convention  to 
which  States  other  than  those  concerned  in  the  case  are  parties 
is  in  question,  the  Registrar  shall  notify  all  such  States 
forthwith. 

Every  State  so  notified  has  the  right  to  intervene  in  the 
proceedings:  but  if  it  uses  this  right,  the  construction  given 
by  the  judgment  will  be  equally  binding  upon  it. 

Art.  64.  Unless  otherwise  decided  by  the  Court,  each  party 
shall  bear  its  own  costs. 

APPENDIX  II 

RULES  OF  COURT 

Preamble 

The  Court, 

By  virtue  of  Article  30  of  its  Statute, 

Adopts  the  present  Rules: 

Chapter  I.  The  Court 
Heading  1. — Constitution  of  the  Court 
Section  A.  Judges  and  Assessors 

Article  1.  Subject  to  the  provisions  of  Article  14  of  the 
Statute,  the  term  of  office  of  judges  and  deputy-judges  shall 
commence  on  January  1st  of  the  year  following  their  election. 

Art.  2.  Judges  and  deputy-judges  elected  at  an  earlier  ses¬ 
sion  of  the  Assembly  and  of  the  Council  of  the  League  of 
Nations  shall  take  precedence  respectively  over  judges  and 
deputy-judges  elected  at  a  subsequent  session.  Judges  and 
deputy-judges  elected  during  the  same  session  shall  take 
precedence  according  to  age.  Judges  shall  take  precedence 
over  deputy -judges. 
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National  judges  chosen  from  outside  the  Court,  under  the 
terms  of  Article  31  of  the  Statute,  shall  take  precedence  after 
deputy-judges  in  order  of  age. 

The  list  of  deputy-judges  shall  be  prepared  in  accordance 
with  these  principles. 

The  Vice-President  shall  take  his  seat  on  the  right  of  the 
President.  The  other  Members  of  the  Court  shall  take  their 
seats  to  the  right  and  left  of  the  President  in  the  order  laid 
down  above. 

Art.  3.  Deputy -judges  whose  presence  is  necessary  shall  be 
summoned  in  the  order  laid  down  in  the  list  referred  to  in 
the  preceding  Article,  that  is  to  say,  each  of  them  will  be 
summoned  in  rotation  throughout  the  list. 

Should  a  deputy-judge  be  so  far  from  the  seat  of  the  Court 
that,  in  the  opinion  of  the  President,  a  summons  would  not 
reach  him  in  sufficient  time,  the  deputy-judge  next  on  the  list 
shall  be  summoned;  nevertheless,  the  judge  to  whom  the 
summons  should  have  been  addressed  shall  be  called  upon, 
if  possible,  on  the  next  occasion  that  the  presence  of  a  deputy- 
judge  is  required. 

A  deputy-judge  who  has  begun  a  case  shall  be  summoned 
again,  if  necessary  out  of  his  turn,  in  order  to  continue  to  sit 
in  the  case  until  it  is  finished. 

Should  a  deputy-judge  be  summoned  to  take  his  seat  in  a 
particular  case  as  a  national  judge,  under  the  terms  of  Article 
31  of  the  Statute,  such  summons  shall  not  be  regarded  as 
coming  within  the  terms  of  the  present  Article. 

Art.  4.  In  cases  in  which  one  or  more  parties  are  entitled 
to  choose  a  judge  ad  hoc  of  their  nationality,  the  full  Court 
may  sit  with  a  number  of  judges  exceeding  eleven. 

When  the  Court  has  satisfied  itself,  in  accordance  with 
Article  31  of  the  Statute,  that  there  are  several  parties  in  the 
same  interest  and  that  none  of  them  has  a  judge  of  its  nation¬ 
ality  upon  the  bench,  the  Court  shall  invite  them,  within  a 
period  to  be  fixed  by  the  Court,  to  select  by  common  agree¬ 
ment  a  deputy-judge  of  the  nationality  of  one  of  the  parties, 
should  there  be  one;  or,  should  there  not  be  one,  a  judge  chosen 
in  accordance  with  the  principles  of  the  above-mentioned 
Article. 
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Should  the  parties  have  failed  to  notify  the  Court  of  their 
selection  or  choice  when  the  time  limit  expires,  they  shall  be 
regarded  as  having  renounced  the  right  conferred  upon  them 
by  Article  31. 

Art.  5.  Before  entering  upon  his  duties,  each  member  of 
the  Court  or  judge  summoned  to  complete  the  Court,  under 
the  terms  of  Article  31  of  the  Statute,  shall  make  the  following 
solemn  declaration  in  accordance  with  Article  20  of  the 
Statute : 

I  solemnly  declare  that  I  will  exercise  all  my  powers  and 
duties  as  a  judge  honourably  and  faithfully,  impartially  and 
conscientiously.” 

A  special  public  sitting  of  the  Court  may,  if  necessary,  be 
convened  for  this  purpose. 

At  the  public  inaugural  sitting  held  after  a  new  election 
of  the  whole  Court  the  required  declaration  shall  be  made 
first  by  the  President,  secondly  by  the  Vice-President,  and 
then  by  the  remaining  judges  in  the  order  laid  down  in 
Article  2. 

Art.  6.  For  the  purpose  of  applying  Article  18  of  the 
Statute,  the  President,  or  if  necessary  the  Vice-President,  shall 
convene  the  judges  and  deputy -judges.  The  member  affected 
shall  be  allowed  to  furnish  explanations.  When  he  has  done 
so  the  question  shall  be  discussed  and  a  vote  shall  be  taken, 
the  member  in  question  not  being  present.  If  the  members 
present  are  unanimously  agreed,  the  Registrar  shall  issue  the 
notification  prescribed  in  the  above-mentioned  Article. 

Art.  7.  The  President  shall  take  steps  to  obtain  all  informa¬ 
tion  which  might  be  helpful  to  the  Court  in  selecting  technical 
assessors  in  each  case.  With  regard  to  the  questions  referred 
to  in  Article  26  of  the  Statute,  he  shall,  in  particular,  consult 
the  Governing  Body  of  the  International  Labour  Office. 

The  assessors  shall  be  appointed  by  an  absolute  majority 
of  votes,  either  by  the  Court  or  by  the  special  Chamber  which 
has  to  deal  with  the  case  in  question. 

Art.  8.  Assessors  shall  make  the  following  solemn  declara¬ 
tion  at  the  first  sitting  of  the  Court  at  which  they  are  present: 

“I  solemnly  declare  that  I  will  exercise  my  duties  and 
powers  as  an  assessor  honourably  and  faithfully,  impartially 
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and  conscientiously,  and  that  I  will  scrupulously  observe  all 
the  provisions  of  the  Statute  and  of  the  Rules  of  Court.” 

Section  B.  The  Presidency 

Art.  9.  The  election  of  the  President  and  Vice-President 
shall  take  place  at  the  end  of  the  ordinary  session  immediately 
before  the  normal  termination  of  the  period  of  office  of  the 
retiring  President  and  Vice-President. 

After  a  new  election  of  the  whole  Court,  the  election  of 
the  President  and  Vice-President  shall  take  place  at  the  com¬ 
mencement  of  the  following  session.  The  President  and  Vice- 
President  elected  in  these  circumstances  shall  take  up  their 
duties  on  the  day  of  their  election.  They  shall  remain  in 
office  until  the  end  of  the  second  year  after  the  year  of  their 
election. 

Should  the  President  or  the  Vice-President  cease  to  belong 
to  the  Court  before  the  expiration  of  their  normal  term  of 
office,  an  election  shall  be  held  for  the  purpose  of  appointing 
a  substitute  for  the  unexpired  portion  of  their  term  of  office. 
If  necessary,  an  extraordinary  session  of  the  Court  may  be 
convened  for  this  purpose. 

The  elections  referred  to  in  the  present  Article  shall  take 
place  by  secret  ballot.  The  candidate  obtaining  an  absolute 
majority  of  votes  shall  be  declared  elected. 

Art.  10.  The  President  shall  direct  the  work  and  adminis¬ 
tration  of  the  Court;  he  shall  preside  at  the  meetings  of  the 
full  Court. 

Art,  11.  The  Vice-President  shall  take  the  place  of  the 
President,  should  the  latter  be  unable  to  be  present,  or,  should 
he  cease  to  hold  office,  until  the  new  President  has  been 
appointed  by  the  Court. 

Art.  12.  The  President  shall  reside  within  a  radius  of  ten 
kilometres  from  the  Peace  Palace  at  The  Hague. 

The  main  annual  vacation  of  the  President  shall  not  exceed 
three  months. 

Art.  13.  After  a  new  election  of  the  whole  Court  and  until 
such  time  as  the  President  and  Vice-President  have  been 
elected,  the  judge  who  takes  precedence  according  to  the  order 
laid  down  in  Article  2,  shall  perform  the  duties  of  President. 
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The  same  principle  shall  be  applied  should  both  the  Presi¬ 
dent  and  the  Vice-President  be  unable  to  be  present,  or  should 
both  appointments  be  vacant  at  the  same  time. 

Section  C.  The  Chambers 

Art.  14.  The  members  of  the  Chambers  constituted  by  vir¬ 
tue  of  Article  26,  27  and  29  of  the  Statute  shall  be  appointed 
at  a  meeting  of  the  full  Court  by  an  absolute  majority  of 
votes,  regard  being  had  for  the  purposes  of  this  selection 
to  any  preference  expressed  by  the  judges,  so  far  as  the  pro¬ 
visions  of  Article  9  of  the  Statute  permit. 

The  substitutes  mentioned  in  Articles  26  and  27  of  the 
Statute  shall  be  appointed  in  the  same  manner.  Two  judges 
shall  also  be  chosen  to  replace  any  member  of  the  Chamber 
for  summary  procedure  who  may  be  unable  to  sit. 

The  election  shall  take  place  at  the  end  of  the  ordinary 
session  of  the  Court,  and  the  period  of  appointment  of  the 
members  elected  shall  commence  on  January  1st  of  the  follow¬ 
ing  year. 

Nevertheless,  after  a  new  election  of  the  whole  Court  the 
election  shall  take  place  at  the  beginning  of  the  following 
session.  The  period  of  appointment  shall  commence  on  the 
date  of  election  and  shall  terminate,  in  the  case  of  the  Cham¬ 
ber  referred  to  in  Article  29  of  the  Statute,  at  the  end  of  the 
same  year,  and  in  the  case  of  the  Chambers  referred  to  in 
Articles  26  and  27  of  the  Statute,  at  the  end  of  the  second 
year  after  the  year  of  election. 

The  Presidents  of  the  Chambers  shall  be  appointed  at  a 
sitting  of  the  full  Court.  Nevertheless,  the  President  of  the 
Court  shall,  ex  officio,  preside  over  any  Chamber  of  which  he 
may  be  elected  a  member;  similarly,  the  Vice-President  of  the 
Court  shall,  ex  officio,  preside  over  any  Chamber  of  which  he 
may  be  elected  a  member,  provided  that  the  President  is  not 
also  a  member. 

Art.  15.  The  special  Chambers  for  labour  cases  and  for 
communications  and  transit  cases  may  not  sit  with  a  greater 
number  than  five  judges. 

Except  as  provided  in  the  second  paragraph  of  the  preceding 
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Article,  the  composition  of  the  Chamber  for  summary  pro¬ 
cedure  may  not  be  altered. 

Art.  16.  Deputy-judges  shall  not  be  summoned  to  complete 
the  special  Chambers  or  the  Chamber  for  summary  procedure, 
unless  sufficient  judges  are  not  available  to  complete  the 
number  required. 
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Art.  17.  The  Court  shall  select  its  Registrar  from  amongst 
candidates  proposed  by  members  of  the  Court. 

The  election  shall  be  by  secret  ballot  and  by  a  majority  of 
votes.  In  the  event  of  an  equality  of  votes,  the  President 
shall  have  a  casting  vote. 

The  Registrar  shall  be  elected  for  a  term  of  seven  years 
commencing  on  January  1st  of  the  year  following  that  in 
which  the  election  takes  place.  He  may  be  re-elected. 

Should  the  Registrar  cease  to  hold  his  office  before  the 
expiration  of  the  term  above-mentioned,  an  election  shall  be 
held  for  the  purpose  of  appointing  a  successor. 

Art.  18.  Before  taking  up  his  duties,  the  Registrar  shall 
make  the  following  declaration  at  a  meeting  of  the  full  Court: 

“I  solemnly  declare  that  I  will  perform  the  duties  conferred 
upon  me  as  Registrar  of  the  Permanent  Court  of  International 
Justice  in  all  loyalty,  discretion  and  good  conscience.” 

The  other  members  of  the  Registry  shall  make  a  similar 
declaration  before  the  President,  the  Registrar  being  present. 

Art.  19.  The  Registrar  shall  reside  within  a  radius  of  ten 
kilometres  from  the  Peace  Palace  at  The  Hague. 

The  main  annual  vacation  of  the  Registrar  shall  not  exceed 
two  months. 

Art.  20.  The  staff  of  the  Registry  shall  be  appointed  by  the 
Court  on  proposals  submitted  by  the  Registrar. 

Art.  21.  The  Regulations  for  the  Staff  of  the  Registry  shall 
be  adopted  by  the  President  on  the  proposal  of  the  Registrar, 
subject  to  subsequent  approval  by  the  Court. 

Art,  22.  The  Court  shall  determine  or  modify  the  organiza¬ 
tion  of  the  Registry  upon  proposals  submitted  by  the  Regis¬ 
trar.  On  the  proposal  of  the  Registrar,  the  President  shall 
appoint  the  member  of  the  Registry  who  is  to  act  for  the 
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Registrar  in  his  absence  or,  in  the  event  of  his  ceasing  to  hold 
his  office,  until  a  successor  has  been  appointed. 

Art.  23.  The  registers  kept  in  the  archives  shall  be  so 
arranged  as  to  give  particulars  with  regard  to  the  following 
points  amongst  others: 

1.  For  each  case  or  question,  all  documents  pertaining  to 
it  and  all  action  taken  with  regard  to  it  in  chronological  order; 
all  such  documents  shall  bear  the  same  file  number  and  shall 
be  numbered  consecutively  within  the  file; 

2.  All  decisions  of  the  Court  in  chronological  order,  with 
references  to  the  respective  files ; 

3.  All  advisory  opinions  given  by  the  Court  in  chronological 
order,  with  references  to  the  respective  files; 

4.  All  notifications  and  similar  communications  sent  out 
by  the  Court,  with  references  to  the  respective  files. 

Indexes  kept  in  the  archives  shall  comprise: 

1.  A  card  index  of  names  with  necessary  references; 

2.  A  card  index  of  subject  matter  with  like  references. 

Art,  24.  During  hours  to  be  fixed  by  the  President  the 

Registrar  shall  receive  any  documents  and  reply  to  any  en¬ 
quiries,  subject  to  the  provisions  of  Article  38  of  the  present 
Rules  and  to  the  observance  of  professional  secrecy. 

Art.  25.  The  Registrar  shall  be  the  channel  for  all  com¬ 
munications  to  and  from  the  Court, 

The  Registrar  shall  ensure  that  the  date  of  despatch  and 
receipt  of  all  communications  and  notifications  may  readily 
be  verified.  Communications  and  notifications  sent  by  post 
shall  be  registered.  Communications  addressed  to  the  official 
representatives  or  to  the  agents  of  the  parties  shall  be  con¬ 
sidered  as  having  been  addressed  to  the  parties  themselves. 
The  date  of  receipt  shall  be  noted  on  all  documents  received 
by  the  Registrar,  and  a  receipt  bearing  this  date  and  the 
number  under  which  the  document  has  been  registered  shall 
be  given  to  the  sender,  if  a  request  to  that  effect  be  made. 

Art,  26.  The  Registrar  shall  be  responsible  for  the  archives, 
the  accounts  and  all  administrative  work.  He  shall  have  the 
custody  of  the  seals  and  stamps  of  the  Court.  He  shall  him¬ 
self  be  present  at  all  meetings  of  the  full  Court  and  either 
he,  or  a  person  appointed  to  represent  him  with  the  approval 
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of  the  Court,  shall  be  present  at  all  sittings  of  the  various 
Chambers;  he  shall  be  responsible  for  drawing  up  the  minutes 
of  the  meetings. 

He  shall  further  undertake  all  duties  which  may  be  laid 
upon  him  by  the  present  Rules. 

The  duties  of  the  Registry  shall  be  set  forth  in  detail  in  a 
List  of  Instructions  to  be  submitted  by  the  Registrar  to  the 
President  for  his  approval. 

Heading  2. — Working  of  the  Court 

Art.  27.  In  the  year  following  a  new  election  of  the  whole 
Court  the  ordinary  annual  session  shall  commence  on  the 
fifteenth  of  January. 

If  the  day  fixed  for  the  opening  of  a  session  is  regarded  as 
a  holiday  at  the  place  where  the  Court  is  sitting,  the  session 
shall  be  opened  on  the  working  day  following. 

Art.  28.  The  list  of  cases  shall  be  prepared  and  kept  up 
to  date  by  the  Registrar  under  the  responsibility  of  the  Presi¬ 
dent.  The  list  for  each  session  shall  contain  all  questions 
submitted  to  the  Court  for  an  advisory  opinion  and  all  cases 
in  regard  to  which  the  written  proceedings  are  concluded,  in 
the  order  in  which  the  documents  submitting  each  question 
or  case  have  been  received  by  the  Registrar.  If  in  the  course 
of  a  session,  a  question  is  submitted  to  the  Court  or  the  written 
proceedings  in  regard  to  any  case  are  concluded,  the  Court 
shall  decide  whether  such  question  or  case  shall  be  added  to 
the  list  for  that  session. 

The  Registrar  shall  prepare  and  keep  up  to  date  extracts 
from  the  above  list  showing  the  cases  to  be  dealt  with  by  the 
respective  Chambers. 

The  Registrar  shall  also  prepare  and  keep  a  list  of  cases 
for  revision. 

Art.  29.  During  the  sessions  the  dates  and  hours  of  sittings 
shall  be  fixed  by  the  President. 

Art.  30.  If  at  any  sitting  of  the  full  Court  it  is  impossible 
to  obtain  the  prescribed  quorum,  the  Court  shall  adjourn  until 
the  quorum  is  obtained. 

Art.  31.  The  Court  shall  sit  in  private  to  deliberate  upon 
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the  decision  of  any  case  or  on  the  reply  to  any  question  sub¬ 
mitted  to  it. 

During  the  deliberation  referred  to  in  the  preceding  para¬ 
graph,  only  persons  authorized  to  take  part  in  the  delibera¬ 
tion  and  the  Registrar  shall  be  present.  No  other  person  shall 
be  admitted  except  by  virtue  of  a  special  decision  taken  by 
the  Court,  having  regard  to  exceptional  circumstances. 

Every  member  of  the  Court  who  is  present  at  the  delibera¬ 
tion  shall  state  his  opinion  together  with  the  reasons  on  which 
it  is  based. 

The  decision  of  the  Court  shall  be  based  upon  the  conclu¬ 
sions  adopted  after  final  discussion  by  a  majority  of  the 
members. 

Any  member  of  the  Court  may  request  that  a  question 
which  is  to  be  voted  upon  shall  be  drawn  up  in  precise  terms 
in  both  the  official  languages  and  distributed  to  the  Court. 
A  request  to  this  effect  shall  be  complied  with. 

Chapter  II.  Procedure 

Heading  1. — Contentious  Procedure 
Section  A.  General  Provisions 

Art.  32.  The  rules  contained  under  this  heading  shall  in  no 
way  preclude  the  adoption  by  the  Court  of  such  other  rules 
as  may  be  jointly  proposed  by  the  parties  concerned,  due 
regard  being  paid  to  the  particular  circumstances  of  each  case. 

Art.  33.  The  Court  shall  fix  time  limits  in  each  case  by 
assigning  a  definite  date  for  the  completion  of  the  various 
acts  of  procedure,  having  regard  as  far  as  possible  to  any 
agreement  between  the  parties. 

The  Court  may  extend  time  limits  which  it  has  fixed.  It 
may  likewise  decide  in  certain  circumstances  that  any  pro¬ 
ceeding  taken  after  the  expiration  of  a  time  limit  shall  be 
considered  as  valid. 

If  the  Court  is  not  sitting  the  powers  conferred  upon  it  by 
this  article  shall  be  exercised  by  the  President,  subject  to  any 
subsequent  decision  of  the  Court. 

Art.  34.  All  documents  of  the  written  proceedings  submitted 
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to  the  Court  shall  be  accompanied  by  not  less  than  thirty 
printed  copies  certified  correct.  The  President  may  order 
additional  copies  to  be  supplied. 

Section  B.  Procedure  before  the  Court  and  before  the 
special  Chambers  ( Articles  26  and  27  of  the  Statute ) 

I.  Institution  of  Proceedings 

Art.  35.  When  a  case  is  brought  before  the  Court  by  means 
of  a  special  agreement,  the  latter,  or  the  document  notifying 
the  Court  of  the  agreement,  shall  mention  the  addresses 
selected  at  the  seat  of  the  Court  to  which  notices  and  com¬ 
munications  intended  for  the  respective  parties  are  to  be  sent. 

In  all  other  cases  in  which  the  Court  has  jurisdiction,  the 
application  shall  include,  in  addition  to  an  indication  of  the 
subject  of  the  dispute  and  the  names  of  the  parties  concerned, 
a  succinct  statement  of  facts,  an  indication  of  the  claim  and 
the  address  selected  at  the  seat  of  the  Court  to  which  notices 
and  communications  are  to  be  sent. 

Should  proceedings  be  instituted  by  means  of  an  applica¬ 
tion,  the  first  document  sent  in  reply  thereto  shall  mention 
the  address  selected  at  the  seat  of  the  Court  to  which  subse¬ 
quent  notices  and  communications  in  regard  to  the  case  are 
to  be  sent. 

Should  the  notice  of  a  special  agreement,  or  the  application, 
contain  a  request  that  the  case  be  referred  to  one  of  the 
special  Chambers  mentioned  in  Articles  26  or  27  of  the  Statute, 
such  request  shall  be  complied  with,  provided  that  the  parties 
are  in  agreement. 

Similarly,  a  request  to  the  effect  that  technical  assessors 
be  attached  to  the  Court,  in  accordance  with  Article  27  of 
the  Statute,  or  that  the  case  be  referred  to  the  Chamber  for 
summary  procedure  shall  also  be  granted;  compliance  with 
the  latter  request  is,  however,  subject  to  the  condition  that 
the  case  does  not  refer  to  any  of  the  questions  indicated  in 
Articles  26  and  27  of  the  Statute. 

Art.  36.  The  Registrar  shall  forthwith  communicate  to  all 
members  of  the  Court  special  agreements  or  applications 
which  have  been  notified  to  him. 
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II.  Written  Proceedings 

Art.  37.  Should  the  parties  agree  that  the  proceedings  shall 

e  conducted  in  French  or  in  English,  the  documents  consti¬ 
tuting  the  written  procedure  shall  be  submitted  only  in  the 
language  adopted  by  the  parties. 

In  the  absence  of  an  agreement  with  regard  to  the  language 
to  be  employed,  documents  shall  be  submitted  in  French  or 
in  English. 

Should  the  use  of  a  language  other  than  French  or  English 
be  authorized,  a  translation  into  French  or  into  English  shall 
be  attached  to  the  original  of  each  document  submitted. 

The  Registrar  shall  not  be  bound  to  make  translations  of 
documents  submitted  in  accordance  with  the  above  rules. 

In  the  case  of  voluminous  documents  the  Court,  or  the 
President  if  the  Court  is  not  sitting,  may,  at  the  request  of 
the  party  concerned,  sanction  the  submission  of  translations 
of  portions  of  documents  only. 

_  Art.  38.  The  Court,  or  the  President,  if  the  Court  is  not 
sitting,  may,  after  hearing  the  parties,  order  the  Registrar 
to  hold  the  cases  and  counter-cases  of  each  suit  at  the  disposal 
of  the  Government  of  any  State  which  is  entitled  to  appear 
before  the  Court. 

Art.  39.  In  cases  in  which  proceedings  have  been  instituted 
by  means  of  a  special  agreement,  the  following  documents 
may  be  presented  in  the  order  stated  below,  provided  that 
no  agreement  to  the  contrary  has  been  concluded  between  the 
parties: 

a  case,  submitted  by  each  party  within  the  same  limit 
of  time; 

a  counter-case,  submitted  by  each  party  within  the  same 
limit  of  time; 

a  reply,  submitted  by  each  party  within  the  same  limit  of 
time. 

When  proceedings  are  instituted  by  means  of  an  applica¬ 
tion,  failing  any  agreement  to  the  contrary  between  the 
parties,  the  documents  shall  be  presented  in  the  order  stated 
below: 
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the  case  by  the  applicant; 

the  counter-case  by  the  respondent; 

the  reply  by  the  applicant; 

the  rejoinder  by  the  respondent. 

Art.  40.  Cases  shall  contain: 

1.  a  statement  of  the  facts  on  which  the  claim  is  based; 

2.  a  statement  of  law; 

3.  a  statement  of  conclusions; 

4.  a  list  of  the  documents  in  support;  these  documents  shall 
be  attached  to  the  case. 

Counter-cases  shall  contain: 

1.  the  affirmation  or  contestation  of  the  facts  stated  in 
the  case; 

2.  a  statement  of  additional  facts,  if  any; 

3.  a  statement  of  law; 

4.  conclusions  based  on  the  facts  stated;  these  conclusions 
may  include  counter-claims,  in  so  far  as  the  latter  come  within 
the  jurisdiction  of  the  Court; 

5.  a  list  of  the  documents  in  support;  these  documents  shall 
be  attached  to  the  counter-case. 

Art.  41.  Upon  the  termination  of  the  written  proceedings 
the  President  shall  fix  a  date  for  the  commencement  of  the 
oral  proceedings. 

Art.  42.  The  Registrar  shall  forward  to  each  of  the  mem¬ 
bers  of  the  Court  a  copy  of  all  documents  in  the  case  as  he 
receives  them. 


III.  Oral  Proceedings 

Art.  43.  In  the  case  of  a  public  sitting,  the  Registrar  shall 
publish  in  the  Press  all  necessary  information  as  to  the  date 
and  hour  fixed. 

Art.  44.  The  Registrar  shall  arrange  for  the  interpretation 
from  French  into  English  and  from  English  into  French  of 
all  statements,  questions  and  answers  which  the  Court  may 
direct  to  be  so  interpreted. 

Whenever  a  language  other  than  French  or  English  is 
employed,  either  under  the  terms  of  the  third  paragraph  of 
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Article  39  of  the  Statute  or  in  a  particular  instance,  the 
necessary  arrangements  for  translation  into  one  of  the  two 
official  languages  shall  be  made  by  the  party  concerned.  In 
the  case  of  witnesses  or  experts  who  appear  at  the  instance  of 
the  Court,  these  arrangements  shall  be  made  by  the  Registrar. 

Ait.  45.  The  Court  shall  determine  in  each  case  whether 
the  representatives  of  the  parties  shall  address  the  Court 
before  or  after  the  production  of  the  evidence;  the  parties 
shail,  however,  retain  the  right  to  comment  on  the  evidence 
given. 

Art.  46.  The  order  in  which  the  agents,  advocates  or  counsel, 
shall  be  called  upon  to  speak  shall  be  determined  by  the  Court, 
failing  an  agreement  between  the  parties  on  the  subject. 

Art.  47.  In  sufficient  time  before  the  opening  of  the  oral 
proceedings,  each  party  shall  inform  the  Court  and  the  other 
parties  of  all  evidence  which  it  intends  to  produce,  together 
with  the  names,  Christian  names,  description  and  residence 
of  witnesses  whom  it  desires  to  be  heard. 

It  shall  further  give  a  general  indication  of  the  point  or 
points  to  which  the  evidence  is  to  refer. 

Art.  48.  The  Court  may,  subject  to  the  provisions  of  Article 
44  of  the  Statute,  invite  the  parties  to  call  witnesses,  or  may 
call  for  the  production  of  any  other  evidence  on  points  of 
fact  in  regard  to  which  the  parties  are  not  in  agreement. 

Art.  49.  The  Court,  or  the  President  should  the  Court  not 
be  sitting,  shall,  at  the  request  of  one  of  the  parties  or  on  its 
own  initiative,  take  the  necessary  steps  for  the  examination 
of  witnesses  out  of  Court. 

Art.  50.  Each  witness  shall  make  the  following  solemn 
declaration  before  giving  his  evidence  in  Court: 

“I  solemnly  declare  upon  my  honour  and  conscience  that 
I  will  speak  the  truth,  the  whole  truth  and  nothing  but  the 
truth.” 

Art.  51.  Witnesses  shall  be  examined  by  the  representatives 
of  the  parties  under  the  control  of  the  President.  Questions 
may  be  put  to  them  by  the  President  and  afterwards  by  the 
judges. 

Art.  52.  The  indemnities  of  witnesses  who  appear  at  the 
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instance  of  the  Court  shall  be  paid  out  of  the  funds  of  the 
Court. 

Art.  53.  Any  report  or  record  of  an  enquiry  carried  out 
at  the  request  of  the  Court,  under  the  terms  of  Article  50  of 
the  Statute,  and  reports  furnished  to  the  Court  by  experts, 
in  accordance  with  the  same  Article,  shall  be  forthwith  com¬ 
municated  to  the  parties. 

Art.  54.  A  record  shall  be  made  of  the  evidence  taken.  The 
portion  containing  the  evidence  of  each  witness  shall  be  read 
over  to  him  and  approved  by  him. 

As  regards  the  remainder  of  the  oral  proceedings,  the  Court 
shall  decide  in  each  case  whether  verbatim  records  of  all  or 
certain  portions  of  them  shall  be  prepared  for  its  own  use. 

Art.  55.  The  minutes  mentioned  in  Article  47  of  the  Statute 
shall  in  particular  include: 

1.  the  names  of  the  judges; 

2.  the  names  of  the  agents,  advocates  and  counsel; 

3.  the  names,  Christian  names,  description  and  residence 
of  witnesses  heard; 

4.  a  specification  of  other  evidence  produced; 

5.  any  declarations  made  by  the  parties; 

6.  all  decisions  taken  by  the  Court  during  the  hearing. 

Art.  56.  Before  the  oral  proceedings  are  concluded  each 
party  may  present  his  bill  of  costs. 

IV.  Interim  Protection 

Art.  57.  When  the  Court  is  not  sitting,  any  measures  for 
the  preservation  in  the  meantime  of  the  respective  rights  of 
the  parties  shall  be  indicated  by  the  President. 

Any  refusal  by  the  parties  to  conform  to  the  suggestions 
of  the  Court  or  of  the  President,  with  regard  to  such  measures, 
shall  be  placed  in  record. 

V.  Intervention 

Art.  58.  An  application  for  permission  to  intervene,  under 
the  terms  of  Article  62  of  the  Statute,  must  be  communicated 
to  the  Registrar  at  latest  before  the  commencement  of  the 
oral  proceedings. 
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Nevertheless,  the  Court  may,  in  exceptional  circumstances, 
consider  an  application  submitted  at  a  later  stage. 

Art.  59.  The  application  referred  to  in  the  preceding  Article 
shall  contain: 

1.  a  specification  of  the  case  in  which  the  applicant  desires 
to  intervene; 

2.  a  statement  of  law  and  of  fact  justifying  intervention; 

3.  a  list  of  the  documents  in  support  of  the  application; 
these  documents  shall  be  attached. 

Such  application  shall  be  immediately  communicated  to 
the  parties,  who  shall  send  to  the  Registrar  any  observations 
which  they  may  desire  to  make  within  a  period  to  be  fixed 
by  the  Court,  or  by  the  President,  should  the  Court  not  be 
sitting. 

Art.  60.  Any  State  desiring  to  intervene,  under  the  terms  of 
Article  63  of  the  Statute,  shall  inform  the  Registrar  in  writing 
at  latest  before  the  commencement  of  the  oral  proceedings. 

The  Court,  or  the  President  if  the  Court  is  not  sitting,  shall 
take  the  necessary  steps  to  enable  the  intervening  State  to 
inspect  the  documents  in  the  case,  in  so  far  as  they  relate  to 
the  interpretation  of  the  convention  in  question,  and  to  sub¬ 
mit  its  observations  thereon  to  the  Court. 

VI.  Agreement 

Art.  61.  If  the  parties  conclude  an  agreement  regarding  the 
settlement  of  the  dispute  and  give  written  notice  of  such  agree¬ 
ment  to  the  Court  before  the  close  of  the  proceedings,  the 
Court  shall  officially  record  the  conclusion  of  the  agreement. 

Should  the  parties  by  mutual  agreement  notify  the  Court 
in  writing  that  they  intend  to  break  off  proceedings,  the  Court 
shall  officially  record  the  fact  and  proceedings  shall  be  ter¬ 
minated. 

VII.  Judgment 

Art.  62.  The  judgment  shall  contain: 

1.  the  date  on  which  it  is  pronounced; 

2.  the  names  of  the  judges  participating; 

3.  the  names  and  style  of  the  parties; 
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4.  the  names  of  the  agents  of  the  parties; 

5.  the  conclusions  of  the  parties; 

6.  the  matters  of  fact; 

7.  the  reasons  in  point  of  law; 

8.  the  operative  provisions  of  the  judgment; 

9.  the  decision,  if  any,  referred  to  in  Article  64  of  the 
Statute. 

The  opinions  of  judges  who  dissent  from  the  judgment,  shall 
be  attached  thereto  should  they  express  a  desire  to  that  effect. 

Art.  63.  After  having  been  read  in  open  Court  the  text  of 
the  judgment  shall  forthwith  be  communicated  to  all  parties 
concerned  and  to  the  Secretary-General  of  the  League  of 
Nations. 

Art.  64.  The  judgment  shall  be  regarded  as  taking  effect 
on  the  day  on  which  it  is  read  in  open  Court,  in  accordance 
with  Article  58  of  the  Statute. 

Art.  65.  A  collection  of  the  judgments  of  the  Court  shall  be 
printed  and  published  under  the  responsibility  of  the  Registrar. 

VIII.  Revision 

Art.  66.  Application  for  revision  shall  be  made  in  the  same 
form  as  the  application  mentioned  in  Article  40  of  the  Statute. 

It  shall  contain: 

1.  the  reference  to  the  judgment  impeached; 

2.  the  fact  on  which  the  application  is  based; 

3.  a  list  of  the  documents  in  support;  these  documents  shall 
be  attached. 


It  shall  be  the  duty  of  the  Registrar  to  give  immediate 
notice  of  an  application  for  revision  to  the  other  parties  con¬ 
cerned.  The  latter  may  submit  observations  within  a  time 
limit  to  be  fixed  by  the  Court,  or  by  the  President  should  the 
Court  not  be  sitting. 

If  the  judgment  impeached  was  pronounced  by  the  full 
Court,  the  application  for  revision  shall  also  be  dealt  with 
by  the  full  Court.  If  the  judgment  impeached  was  pronounced 
by  one  of  the  Chambers  mentioned  in  Articles  26,  27  or  29 
of  the  Statute,  the  application  for  revision  shall  be  dealt  with 
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by  the  same  Chamber.  The  provisions  of  Article  13  of  the 
Statute  shall  apply  in  all  cases. 

If  the  Court,  under  the  third  paragraph  of  Article  61  of  the 
Statute,  makes  a  special  order  rendering  the  admission  of  the 
application  conditional  upon  previous  compliance  with  the 
terms  of  the  judgment  impeached,  this  condition  shall  be  im¬ 
mediately  communicated  to  the  applicant  by  the  Registrar, 
and  proceedings  in  revision  shall  be  stayed  pending  receipt 
by  the  Registrar  of  proof  of  previous  compliance  with  the 
original  judgment  and  until  such  proof  shall  have  been  ac¬ 
cepted  by  the  Court. 

Section  C.  Summary  Procedure 

Art.  67.  Except  as  provided  under  the  present  section  the 
rules  for  procedure  before  the  full  Court  shall  apply  to  sum¬ 
mary  procedure. 

Art.  68.  Upon  receipt  by  the  Registrar  of  the  document  in¬ 
stituting  proceedings  in  a  case  which,  by  virtue  of  an  agree¬ 
ment  between  the  parties,  is  to  be  dealt  with  by  summary 
procedure,  the  President  shall  convene  as  soon  as  possible 
the  Chamber  referred  to  in  Article  29  of  the  Statute. 

Art.  69.  The  proceedings  are  opened  by  the  presentation 
of  a  case  by  each  party.  These  cases  shall  be  communicated 
by  the  Registrar  to  the  members  of  the  Chamber  and  to  the 
opposing  party. 

The  cases  shall  contain  reference  to  all  evidence  which  the 
parties  may  desire  to  produce. 

Should  the  Chamber  consider  that  the  cases  do  not  furnish 
adequate  information,  it  may,  in  the  absence  of  an  agreement 
to  the  contrary  between  the  parties,  institute  oral  proceedings. 
It  shall  fix  a  date  for  the  commencement  of  the  oral  pro¬ 
ceedings. 

At  the  hearing,  the  Chamber  shall  call  upon  the  parties  to 
supply  oral  explanations.  It  may  sanction  the  production 
of  any  evidence  mentioned  in  the  cases. 

If  it  is  desired  that  witnesses  or  experts  whose  names  are 
mentioned  in  the  case  should  be  heard,  such  witnesses  or 
experts  must  be  available  to  appear  before  the  Chamber 
when  required. 

Art.  70.  The  judgment  is  the  judgment  of  the  Court  rendered 
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in  the  Chamber  of  summary  procedure.  It  shall  be  read  at 
a  public  sitting  of  the  Chamber. 

Heading  2. — Advisory  Procedure 

Art.  71.  Advisory  opinions  shall  be  given  after  deliberation 
by  the  full  Court. 

The  opinions  of  dissenting  judges  may,  at  their  request, 
be  attached  to  the  opinion  of  the  Court. 

Art.  72.  Questions  upon  which  the  advisory  opinion  of  the 
Court  is  asked  shall  be  laid  before  the  Court  by  means  of  a 
written  request,  signed  either  by  the  President  of  the  Assembly 
or  the  President  of  the  Council  of  the  League  of  Nations,  or 
by  the  Secretary-General  of  the  League  under  instructions 
from  the  Assembly  or  the  Council. 

The  request  shall  contain  an  exact  statement  of  the  question 
upon  which  an  opinion  is  required,  and  shall  be  accompanied 
by  all  documents  likely  to  throw  light  upon  the  question. 

Art.  73.  The  Registrar  shall  forthwith  give  notice  of  the 
request  for  an  advisory  opinion  to  the  members  of  the  Court, 
and  to  the  Members  of  the  League  of  Nations,  through  the 
Secretary-General  of  the  League,  and  to  the  States  mentioned 
in  the  Annex  to  the  Covenant. 

Notice  of  such  request  shall  also  be  given  to  any  interna¬ 
tional  organizations  which  are  likely  to  be  able  to  furnish 
information  on  the  question. 

Art.  74.  Any  advisory  opinion  which  may  be  given  by  the 
Court  and  the  request  in  response  to  which  it  was  given,  shall 
be  printed  and  published  in  a  special  collection  for  which  the 
Registrar  shall  be  responsible. 

Heading  3. — Errors 

Art.  75.  The  Court,  or  the  President  if  the  Court  is  not  sit¬ 
ting,  shall  be  entitled  to  correct  an  error  in  any  order,  judg¬ 
ment  or  opinion,  arising  from  a  slip  or  accidental  omission. 

Done  at  The  Hague,  the  twenty-fourth  day  of  March,  one 
thousand  nine  hundred  and  twenty-two. 

(s.)  Loder, 

President. 

(s.)  A.  Ham  mars  kj  old, 
Registrar. 
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Resolution  Concerning  the  Salaries  of  the  Members  of 
the  Permanent  Court  of  International  Justice 
Passed  by  the  Assernbly  of  the  League  of  Nations,  Geneva „ 

December  18th,  1920 

The  Assembly  of  the  League  of  Nations,  in  conformity  with 
the  provisions  of  Article  32  of  the  Statute,  fixes  the  salaries 
and  allowances  of  members  of  the  Permanent  Court  of  Inter¬ 
national  Justice  as  follows: 


President :  Dutch  florins. 

Annual  salary .  15,000 

Special  allowance .  45,000 


Total .  60,000 


Vice-President : 

Annual  salary .  15,000 

Duty-allowance  (200x150) .  30,000  (maximum) 


Total .  45,000 


Ordinary  Judges: 

Annual  salary .  15,000 

Duty-allowance  (200x100) .  20,000  (maximum) 


Total .  35,000 

Deputy- Judges: 

Duty-allowance  (200x150) .  30,000  (maximum) 

Duty  allowances  are  payable  from  the  day  of  departure 
until  the  return  of  the  beneficiary. 

An  additional  allowance  of  50  florins  per  day  is  assigned 
for  each  day  of  actual  presence  at  The  Hague  to  the  Vice- 
President  and  to  the  ordinary  and  deputy-judges. 

Allowances  and  salaries  are  free  of  all  tax. 

APPENDIX  III 

resolution  opening  the  court  to  all  nations1 

The  Council  of  the  League  of  Nations,  in  virtue  of  the 
powers  conferred  upon  it  by  Article  35,  paragraph  2,  of  the 

1  The  text  of  this  Resolution  was  reconsidered  by  the  Council  on 
May  17th,  1922.  The  Resolution  is  given  here  in  the  form  in  which  it 
was  finally  approved  on  that  date. 
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Statute  of  the  Permanent  Court  of  International  Justice,  and 
subject  to  the  provisions  of  that  Article, 

Resolves: 

1.  The  Permanent  Court  of  International  Justice  shall  be 
open  to  a  State  which  is  not  a  Member  of  the  League  of 
Nations  or  mentioned  in  the  Annex  to  the  Covenant  of  the 
League,  upon  the  following  condition,  namely:  that  such  State 
shall  previously  have  deposited  with  the  Registrar  of  the 
Court  a  declaration  by  which  it  accepts  the  jurisdiction  of 
the  Court,  in  accordance  with  the  Covenant  of  the  League 
of  Nations  and  with  the  terms  and  subject  to  the  conditions 
of  the  Statute  and  Rules  of  Procedure  of  the  Court,  and 
undertakes  to  carry  out  in  full  good  faith  the  decision  or 
decisions  of  the  Court  and  not  to  resort  to  war  against  a 
State  complying  therewith. 

2.  Such  declaration  may  be  either  particular  or  general. 

A  particular  declaration  is  one  accepting  the  jurisdiction 

of  the  Court  in  respect  only  of  a  particular  dispute  or  disputes 
which  have  already  arisen. 

A  general  declaration  is  one  accepting  the  jurisdiction 
generally  in  respect  of  all  disputes,  or  of  a  particular  class 
or  classes  of  disputes  which  have  already  arisen  or  which 
may  arise  in  the  future. 

A  State  in  making  such  a  declaration  may  accept  the  juris¬ 
diction  of  the  Court  as  compulsory,  ipso  facto,  and  without 
special  convention,  in  conformity  with  Article  36  of  the 
Statute  of  the  Court;  but  such  acceptance  may  not,  without 
special  convention,  be  relied  upon  vis-a-vis  Members  of  the 
League  of  Nations  or  States  mentioned  in  the  Annex  to  the 
Covenant  which  have  signed  or  may  hereafter  sign  the 
“optional  clause”  provided  for  by  the  additional  Protocol  of 
December  16th,  1920. 

3.  The  original  declarations  made  under  the  terms  of  this 
Resolution  shall  be  kept  in  the  custody  of  the  Registrar  of 
the  Court.  Certified  true  copies  thereof  shall  be  transmitted, 
in  accordance  with  the  practice  of  the  Court,  to  all  Members 
of  the  League  of  Nations  and  States  mentioned  in  the  Annex 
to  the  Covenant,  and  to  such  other  States  as  the  Court  may 
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determine,  and  to  the  Secretary-General  of  the  League  of 
Nations. 

4.  The  Council  of  the  League  of  Nations  reserves  the  right 
to  rescind  or  amend  this  Resolution  by  a  Resolution  which 
shall  be  communicated  to  the  Court;  and  on  the  receipt  of 
such  communication  by  the  Registrar  of  the  Court,  and  to 
t  e  extent  determined  by  the  new  Resolution,  existing  declara¬ 
tions  shall  cease  to  be  effective  except  in  regard  to  disputes 
which  are  already  before  the  Court. 

.  5-  AI1  questions  as  to  the  validity  or  the  effect  of  a  declara¬ 
tion  made  under  the  terms  of  this  Resolution  shall  be  decided 
by  the  Court, 
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RULES  OF  WARFARE: 

AIRCRAFT  AND  RADIO 


As  in  the  process  of  particular  pleas  between  private  men, 
all  things  ought  to  be  ordered  by  rules  of  civil  laws;  so  in  the 
proceedings  of  the  war  nothing  ought  to  be  done  against  the 
law  of  nations,  or  the  law  of  honor. — Lord  Bacon,  1592 :  Works 
(London,  1740),  Vol.  IV,  p.  342. 

From  December  11,  1922,  until  February  19,  1923, 
there  was  held  at  the  Peace  Palace,  at  The  Hague,  an 
international  conference,  composed  of  a  Commission  of 
Jurists  and  their  Military  and  Naval  Advisers,  for  the 
purpose  of  formulating  a  code  of  rules  for  the  regulation 
of  the  use  of  aircraft  and  of  radio  in  time  of  war.1  The 

xThe  personnel  of  the  conference  was  as  follows: 

American  Delegation — Members  of  the  Commission:  The  Honorable 
John  Bassett  Moore,  Ambassador  Extraordinary,  Judge  of  the  Per¬ 
manent  Court  of  International  Justice;  The  Honorable  Albert  Henry 
Washburn,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 
United  States  at  Vienna.  Advisers:  Rear-Admiral  William  Ledyard 
Rodgers,  Naval  Adviser;  Brigadier-General  William  H.  Johnston,  Mili¬ 
tary  Adviser;  Captain  Samuel  W.  Bryant,  Naval  Adviser  (Radio); 
Colonel  Frederick  M.  Brown,  Military  Adviser;  Colonel  George  S. 
Gibbs,  Military  Adviser  (Radio) ;  Commander  Forde  A.  Todd,  Naval 
Adviser;  Lieutenant-Commander  Newton  H.  White,  Naval  Adviser 
(Aviation) ;  Major  William  C.  Sherman,  Military  Adviser  (Aviation) ; 
Lieutenant  Frederic  W.  Neilson,  Naval  Adviser  (Aviation)  and  Aide  to 
Admiral  Rodgers;  Mr.  George  R.  Merrell,  Jr.,  Third  Secretary  of 
Legation,  Secretary  to  the  Delegation. 

British  Delegation — Members  of  the  Commission:  The  Right  Hon¬ 
orable  Sir  Rennell  Rodd,  G.C.B.,  G.C.M.G.,  G.C.V.O.;  Sir  Cecil  Hurst, 
K.C.B.,  K.C.  Advisers:  Mr.  Alexander  Flint,  C.B.,  Principal  Assistant 
Secretary  of  the  Admiralty,  Naval  Adviser;  Captain  John  C.  Hamilton, 
R.N.,  Deputy  Director  of  Plans  at  the  Admiralty,  Naval  Adviser; 
Colonel  W.  K.  Venning,  C.M.G.,  M.C.,  Military  Adviser;  Lieutenant- 
Colonel  S.  J.  Lowe,  D.S.O.,  O.B.E.,  Military  Adviser;  Air  Commodore 
C.  L.  Lambe,  C.B.,  C.M.G.,  D.S.O.,  Military  Adviser  (Aviation) ; 
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parties  to  this  conference  were  the  United  States  of 
America,  the  British  Empire,  France,  Italy,  Japan,  and 

Major  F  W.  Home,  Military  Adviser  (Radio);  Mr.  J.  M.  Spaight, 
O.E.E.,  Assistant  Secretary  of  the  Air  Ministry,  Air  Adviser;  Mr.  F. 
E.  F.  Adam,  First  Secretary,  Foreign  Office,  Secretary  to  the  Delegation. 

hrench  Delegation-Members  of  the  Commission:  M.  de  Lapradelle, 
Piofessor  of  the  Faculty  of  Law  at  the  University  of  Paris,  Legal 
Adviser  of  the  Ministry  of  Foreign  Affairs;  M.  Basdevant,  Professor  of 
the  Faculty  of  Law  at  the  University  of  Paris,  Legal  Adviser  of  the 
Ministry  of  Foreign  Affairs.  Advisers:  General  Ferrie,  Military  Ad- 
Viser  (Radio) ;  Colonel  Faure,  Military  Adviser  (Aviation) ;  Lieuten¬ 
ant-Colonel  Plee,  of  the  Army  Staff,  Military  Adviser;  Captain  Revault, 
of  the  JNaval  Staff,  Naval  Adviser;  Commander  Noel,  Naval  Adviser 
(Radio) ;  Commander  Sire,  Naval  Adviser  (Aviation) ;  M.  Robert 
Siegfried,  First  Secretary  of  Embassy,  Secretary  to  the  Delegation 
Italian  Delegation— Members  of  the  Commission:  His  Excellency  M. 
Vittorio  Rolandi  Ricci,  Senator,  Former  Ambassador.  Advisers:  Colonel 
Riccardo  Moizo,  Military  Adviser  (Aviation);  M.  Arrigo  Cavaglieri, 
Professor  of  International  Law,  Adviser;  Major  (Air  Force)  Carlo 
Graziani,  Military  Adviser  (Aviation) ;  Major  Giuseppe  Raineri-Biscia, 
hmval  Adviser;  Count  Vittorio  Negri,  Charge  d’Affaires  at  The  Hague’ 
Adviser;  Count  Alberto  Barbarich,  Secretary. 

Japanese  Delegation— Members  of  the  Commission:  His  Excellency 
Baron  Matsui,  Ambassador  Extraordinary  and  Plenipotentiary;  His 
Excellency  M.  Matsuda,  Minister  Plenipotentiary.  Advisers:  Brigadier- 
General  Shizuma,  Military  Adviser;  Rear-Admiral  Kiyokawa,  Naval 
Adviser;  M.  Sugimura,  Secretary  and  Legal  Adviser  to  the  Foreign 
Office,  Legal  Adviser;  M.  Ito,  Charge  d’Affaires  at  The  Hague,  Legal 
Adviser;  M.  Fujita,  Councillor  to  the  War  Department,  Legal  Adviser; 
Commander  Wada,  Assistant  Naval  Adviser;  Major  Sonobe,  Assistant 
Military  Adviser;  Lieutenant-Commander  Sato,  Assistant  Naval  Ad¬ 
viser;  M.  Yenomoto,  Councillor  to  the  Naval  Department,  Legal  Ad¬ 
viser;  M.  Katagiri,  Secretary;  M.  Sato,  Secretary;  M.  Matsumoto, 
Secretary. 

Netherlands  Delegation — Members  of  the  Commission:  Professor  A. 
A.  H.  Struycken,  Member  of  the  Council  of  State,  and  of  the  Permanent 
Court  of  Arbitration;  Jonkheer  W.  J.  M.  Van  Eysinga,  Professor  of 
International  Law  at  the  University  of  Leyden.  Advisers:  Lieutenant- 
General  (retired  list)  H.  L.  Van  Oordt,  Military  Adviser;  Rear-Admiral 
(retired  list)  H.  G.  Surie,  Naval  Adviser;  Captain  C.  Aronstein,  Naval 
Adviser  (Radio);  Captain  F.  A.  Van  Heyst  (Air  Force),  Assistant 
Military  Adviser;  Lieutenant  H.  J.  Bueninck,  Assistant  Naval  Adviser; 
M.  E.  N.  Van  Kleffens,  Assistant  Director  of  the  Legal  Section,  at  the 
Ministry  of  Foreign  Affairs,  Secretary. 

Secretariat:  Professor  J.  P.  A.  Francois,  Head  of  Department  at  the 
Ministry  of  Foreign  Affairs,  Secretary-General;  M.  E.  E.  Menten,  LL.D., 
Assistant  Secretary-General. 
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The  Netherlands.  Its  origin  is  to  be  sought  in  the  con¬ 
vocation  and  the  acts  of  the  international  conference  on 
the  Limitation  of  Armament  which  sat  at  Washington 
from  November  12,  1921,  until  February  6,  1922. 

On  August  11,  1921,  the  Secretary  of  State  of  the 
United  States,  in  the  name  of  the  President,  extended 
to  the  governments  of  Great  Britain,  France,  Italy  and 
Japan  an  invitation  to  take  part  in  a  conference  on  the 
subject  of  the  limitation  of  armament,  in  connection  with 
which  Pacific  and  Far  Eastern  questions  should  also  be 
discussed.  The  government  of  China,  because  of  its 
obvious  and  primary  interests,  was  at  the  same  time 
invited  to  participate  in  the  discussion  of  questions  relat¬ 
ing  to  the  Pacific  and  the  Far  East;  and  later,  on  October 
4,  1921,  the  governments  of  Belgium,  The  Netherlands 
and  Portugal,  in  view  of  their  interests  in  the  same 
quarter,  were  also  invited  to  take  part  in  the  discussion 
of  Pacific  and  Far  Eastern  questions. 

In  the  invitation  extended  to  France,  Great  Britain, 
Italy  and  Japan  on  August  11,  1921,  it  was  stated  that, 
in  connection  with  the  subject  of  the  limitation  of  arma¬ 
ment,  it  might  "also  be  found  advisable  to  formulate 
proposals  by  which  in  the  interest  of  humanity  the  use 
of  new  agencies  of  warfare  may  be  suitably  controlled.” 

The  Washington  conference  did  in  fact  undertake  to 
consider  such  proposals,  but,  by  reason  of  the  variety 
and  complexity  of  the  questions  relating  to  the  limitation 
of  armament  and  to  the  Pacific  and  the  Far  East,  the 
conference  was  able  to  deal  with  those  proposals  only  to 
a  limited  extent. 

On  February  6,  1922,  a  treaty  was  concluded  between 
the  United  States,  the  British  Empire,  France,  Italy  and 
Japan  agreeing  to  prohibit,  as  between  themselves,  the 
use  of  submarines  as  commerce  destroyers,  as  well  as 
the  use  in  war  of  asphyxiating,  poisonous,  or  other  gases 
and  all  analogous  liquids,  materials  or  devices.  The  con- 
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trading  parties  further  engaged  to  invite  other  nations 
to  adhere  to  these  prohibitions  to  the  end  that  they 
might  be  universally  accepted  as  a  part  of  international 
law.  This  is  as  far  as  the  conference  found  it  possible 
to  go  in  the  treatment  of  new  agencies  of  warfare. 

Proposals  were  presented  to  the  conference  in  regard 
to  the  use  of  aircraft  and  in  regard  to  the  regulation  of 
radio  in  time  of  war,  but,  although  these  proposals  were 
to  some  extent  considered  and  discussed  both  in  com¬ 
mittees  and  in  plenary  sessions  of  the  conference,  it  was 
found  to  be  impracticable  adequately  to  examine  them 
and  still  less  to  give  them  effect.2 

Under  these  circumstances  the  United  States  of  Amer¬ 
ica,  the  British  Empire,  France,  Italy,  and  Japan,  the 
governments  which  had  been  dealing  with  the  subject  of 
the  limitation  of  armament  and  which  had  then  agreed 
upon  the  terms  of  a  treaty  for  the  limitation  of  their 
naval  armaments,  adopted  a  resolution  by  which  they 
engaged  to  constitute  a  commission,  composed  of  not 
more  than  two  representatives  of  each  of  the  contracting 
powers,  to  consider  (1)  whether  existing  rules  of  inter¬ 
national  law  adequately  covered  “new  methods  of  attack 
or  defense  resulting  from  the  introduction  or  develop¬ 
ment,  since  The  Hague  Conference  of  1907,  of  new  agen¬ 
cies  of  warfare”;  and,  if  they  did  not,  (2)  “what  changes 
in  the  existing  rules”  ought  in  consequence  to  be  adopted 
as  a  part  of  the  laws  of  nations. 

It  was  provided  that  the  Commission  might  have  the 
assistance  and  advice  of  experts  in  international  law  and 
in  land,  naval  and  aerial  warfare,  and  that  it  should 
report  its  conclusions  to  each  of  the  powers  represented 
in  its  membership,  which  were  then  to  confer  as  to  the 
acceptance  of  the  report  and  as  to  the  course  to  be 

"See,  particularly,  Conference  on  the  Limitation  of  Armament,  pp. 
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followed  to  secure  the  consideration  of  its  recommenda¬ 
tions  by  other  powers. 

This  was  known  as  Resolution  No.  1.  At  the  same 
time  another  resolution,  known  as  Resolution  No.  2, 
was  adopted,  by  which  it  was  declared  that  the  powers, 
in  agreeing  to  the  appointment  of  the  Commission,  did 
not  intend  that  it  should  review  or  report  upon  the  rules 
or  declarations  relating  to  submarines  or  the  use  of 
noxious  gases  and  chemicals,  which  had  already  been 
adopted  in  the  Washington  conference. 

By  subsequent  correspondence  between  the  parties  to 
these  resolutions  it  was  definitely  agreed  that  the  work 
of  the  Commission  should  be  substantially  confined  to 
the  two  subjects  of  aircraft  and  radio.  In  explanation 
of  this  limitation,  it  has  been  stated  that  other  recent 
agencies,  such  as  tanks,  were  considered  merely  as  in¬ 
ventions  extending  or  intensifying  the  operations  of  well- 
known  methods  of  attack  and  offence,  while  aviation  and 
radio  seemed  to  be  on  a  somewhat  different  footing.3 

The  Commission  held  thirty  plenary  sessions,  the  first 
of  which  was  formally  opened  by  His  Excellency  Jonk- 
heer  H.  A.  Van  Karnebeek  who,  as  Minister  of  Foreign 
Affairs  of  The  Netherlands,  attended  and  made  on  be¬ 
half  of  his  government  an  address  of  welcome.  This 
formal  opening  was  immediately  succeeded  by  a  business 
meeting  at  which  the  delegate  of  the  United  States  was 
named  as  president  of  the  Commission. 

The  Commission,  when  it  first  assembled,  was  com¬ 
posed  of  ten  members,  each  of  the  six  governments  being 
represented  by  two  delegates  except  the  United  States 
and  Italy,  which  had  only  one  each.  On  December  23rd, 
however,  Mr.  Moore,  the  delegate  of  the  United  States! 
the  scope  of  whose  duties  had  been  enlarged  by  his  elec¬ 
tion  as  president  of  the  Commission,  suggested  that  the 

8  Rear  Admiral  William  L.  Rodgers,  U.  S.  N„  American  Journal  of 
International  Law,  Vol.  17,  No.  4  (October,  1923),  p.  629. 
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United  States  appoint  an  additional  delegate;  and  the 
President  named  for  the  post  Mr.  Washburn,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  at  Vienna. 
Mr.  Washburn  reached  The  Hague  on  January  10,  1923, 
and  immediately  entered  upon  the  discharge  of  his  duties. 
He  attended  the  meetings  of  the  Subcommittee  on  Radio ; 
and  for  a  time  the  demands  upon  him  were  exceptionally 
heavy  by  reason  of  a  special  session  of  the  Permanent 
Court  of  International  Justice,  whose  meetings  Mr. 
Moore  was  obliged  to  attend.  Mr.  Washburn  later  served 
as  the  United  States  member  of  the  Drafting  Committee 
( Comite  de  Redaction) ,  which  supervised  the  final  text 
of  the  codes  of  rules  and  drew  up  the  General  Report.4 

The  expert  advisers  not  only  were  present  at  all  the 
plenary  meetings  of  the  Commission,  but  they  also  per¬ 
formed  services  on  or  in  connection  with  committees  and 
subcommittees  throughout  the  conference. 

The  spirit  and  purpose  with  which  the  conference  was 
convoked,  and  in  which  its  task  was  performed,  was  well 
stated  by  Jonkheer  Van  Karnebeek  in  his  address  of 
welcome,  in  the  course  of  which  he  said : 

“It  is  evident  that  this  work  is  necessary.  Nevertheless,  at 
this  period  in  the  world’s  history,  so  soon  after  the  great  war, 
some  sceptics  may  feel  inclined  to  doubt  the  usefulness  of 
your  work;  others,  who  will  accept  none  but  ideal  and  final 
solutions  of  the  existing  difficulties,  may  hesitate  to  acknowl¬ 
edge  its  importance.  They  are  wrong.  In  the  midst  of  the 
passions  which  agitate  mankind,  law  is  irresistibly  moving 
forward  throughout  history  and  extending  its  empire  in  every 
direction.  To  doubt  of  its  usefulness  and  of  its  power  to 
educate  the  human  mind  means  to  despair  of  progress  and 
not  to  believe  in  the  promptings  of  the  international  con¬ 
science.  Whatever  future  may  lie  in  store  for  us,  the  work 
you  are  undertaking,  Gentlemen,  is  necessary;  it  is  a  striking 
realisation  of  the  wish  that  the  work  for  the  development 
of  International  Law  shall  be  resumed.” 


4  For  the  text  of  the  General  Report,  see  infra,  p.  210. 
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In  his  response  Mr.  Moore,  speaking  in  a  similar  vein, 
said: 

“No  explanation  is  needed  of  the  fact  that  the  parties 
to  the  Resolution,  under  which  the  Commission  of  Jurists 
has  been  constituted,  subsequently  extended  to  the  government 
of  the  Netherlands  an  invitation,  which  that  government  has 
graciously  accepted,  to  be  represented  in  the  membership  of 
the  Commission.  Not  only  as  the  representatives  of  the 
nation  on  whose  hospitable  soil  we  are  to  hold  our  sessions, 
but  also  as  representatives  of  the  land  of  Grotius  and  of 
Bynkershoek,  a  land  immemorably  associated  with  the  origin, 
development  and  improvement  of  the  modern  system  of  inter¬ 
national  law,  it  is  a  pleasure  and  an  inspiration  to  be  assured 
of  the  collaboration  and  aid  of  the  members  from  the  Nether¬ 
lands  in  the  performance  of  the  responsible  task  with  which 
the  Commission  is  charged. 

“The  importance  of  this  task  will  not  be  gainsaid.  It  is 
true  that  the  Commission  is  not,  in  a  proper  sense,  to  be  con¬ 
sidered  as  a  diplomatic  body  by  which  international  agree¬ 
ments  are  to  be  formally  concluded.  Its  function  is  rather 
that  of  a  committee  by  which  certain  subjects  are  to  be  ex¬ 
amined  in  order  that  definite  conclusions  may  be  arrived 
at  and  reported.  In  its  constitution  and  its  comparatively 
limited  membership,  the  Commission  is  well  designed  for  the 
accomplishment  of  this  purpose.  But  the  fact  that  its  task 
is  essentially  preliminary  does  not  detract  from  the  impor¬ 
tance  and  gravity  of  its  work. 

“During  the  past  eight  years  we  have  constantly  been  hear¬ 
ing,  and  we  still  hear,  the  despairing  declaration  that  interna¬ 
tional  law  no  longer  exists;  while  the  affirmation  that  we  can 
ever  again  be  justified  in  speaking  of  such  a  thing  as  the  laws 
of  war  is  received  with  a  gesture  of  incredulity. 

Such  manifestations  serve  only  to  indicate  the  existence 
of  a  general  distemper  which  has  not  yet  entirely  passed  away. 
But,  faith  and  hope  will  again  revive.  The  sense  of  law 
and  of  the  need  of  law  will  again  reassert  itself.  Standing 
today  in  the  Peace  Palace  at  The  Hague,  which  symbolizes 
the  attainment  of  peace  through  the  administration  of  the  law 
between  nations  and  its  application  to  the  settlement  of  their 
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disputes,  and  recalling  the  work  of  the  two  Hague  Conferences 
of  1899  and  1907,  whose  acts  we  are  in  some  measure  to  recon¬ 
sider  and  to  supplement,  I  deem  it  to  be  inconceivable  that  a 
generation  accustomed  to  boast  that  it  is  the  heir  of  all  the 
ages,  in  the  foremost  files  of  time,  should  consciously  relin¬ 
quish  the  conception  that  all  human  affairs,  in  war  as  well 
as  in  peace,  must  be  regulated  by  law,  and  abandon  itself 
to  the  desperate  conclusion  that  the  sense  of  self-restraint, 
which  is  the  consummate  product  and  the  essence  of  civiliza¬ 
tion,  has  finally  succumbed  to  the  passion  for  unregulated  and 
indiscriminate  violance. 

“To  a  counsel  of  despair  so  repugnant  to  the  teachings  of 
history  and  so  recreant  to  the  ideals  and  achievements  of  the 
past,  the  constitution  of  the  present  Commission,  with  a  view 
so  to  regulate  the  use  of  new  agencies  of  warfare  as  to  keep 
their  employment  within  the  bounds  of  permissible  violence 
set  by  international  law,  is  the  appropriate  answer.” 

The  regulation  of  the  use  of  radio  in  time  of  war  was 
not  altogether  a  new  question.6  Several  international 
conventions  already  contained  provisions  on  the  subject, 
but  the  ever-increasing  development  of  this  means  of 
communication  rendered  it  necessary  that  the  whole 
matter  should  be  reconsidered;  and  this  was  deemed  to  be 
the  more  important  in  view  of  the  fact  that  several  of 
the  existing  international  conventions  had  not  been  rati¬ 
fied  by  all  the  Powers. 

As  an  eminent  naval  authority  has  elsewhere  ex¬ 
plained,  the  principal  service  of  radio  in  war  is  the 
provision  of  news  and  information.  Aviation  also  ob¬ 
serves,  obtaining  news  and  information,  and  it  sometimes 
transmits  the  latter.  Radio  transmits  news;  and  both 
aviation  and  radio  fight,  each  after  its  own  fashion,  to 
protect  its  own  function  and  to  deny  to  the  enemy  the 
exercise  of  similar  activities.  In  view  of  the  vital  im- 


6  See  General  Report,  infra,  p.  211. 

°  Rear  Admiral  William  L.  Rodgers,  U.  S.  N.,  The  American  Journal 
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portance  in  war  of  accurate  information,  for  offensive 
as  well  as  defensive  purposes,  the  radio  rules  deal  with 
the  transmission  of  despatches,  including  the  current 
news  of  the  world,  which  has  no  reference  to  the  war, 
for  the  use  either  of  belligerents  or  of  neutrals;  and  they 
deal  in  this  respect  chiefly  with  neutral  states  and  the 
ships  flying  their  flag. 

According  to  the  same  eminent  authority,7  an  aircraft 
is  to  be  considered,  not  as  a  weapon,  but  rather  as  a 
vehicle,  possessing  two  characteristic  qualities  which  dis¬ 
tinguish  it  from  all  other  vehicles,  these  being  (1)  the 
highest  speed  of  travel  known  to  man,  and  (2)  the  ability 
to  rise  in  the  air.  These  qualities  make  it  necessary  to 
provide  that  it  shall  not  be  used,  by  those  directing  and 
controlling  it,  to  do  things  “which  are  not  in  accordance 
with  the  general  spirit  of  existing  rules  of  warfare.”  Its 
main  uses  are  (1)  to  collect  news  for  strategic  or  for 
technical  purposes;  (2)  to  fight  other  aircraft  seeking 
to  interfere  with  its  own  observation  and  reconnoitering, 
and  to  attack  the  enemy’s  information  or  reconnoitering 
branches  of  the  air  service;  and  (3)  to  direct  attack  on 
surface  targets,  be  they  personnel  or  material,  by  bombs, 
machine  guns,  torpedoes,  and  other  weapons. 

At  the  first  business  meeting  of  the  Commission,  com¬ 
prehensive  proposals,  which  had  been  informally  distrib¬ 
uted  in  advance,  in  English  and  in  French,  were  formally 
presented  on  the  part  of  the  United  States  both  on  air¬ 
craft  and  on  radio.  Proposals  on  aircraft  were  then 
presented  by  the  British  delegation.  The  American 
proposals  on  aircraft  contained  eight  chapters  or  sections, 
embracing  forty-two  articles.  The  British  proposals, 
which  also  bore  the  traces  of  study  and  reflection,  were 
divided  into  six  chapters  or  sections,  embracing  thirty- 
six  articles.  In  the  British  draft,  which  was  somewhat 
longer  than  the  American,  there  was  a  tendency  to  fulness 

*  Id.,  p.  634. 
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of  detail,  and  in  numerous  articles  there  were  cross- 
references  to  other  articles,  while,  in  the  framing  of  the 
American  draft,  an  effort  had  been  made  to  render  each 
article  complete  in  itself.  The  American  draft  on  radio, 
which  was  the  only  draft  presented,  contained  nine 
articles. 

During  the  first  ten  days  of  the  conference,  the  dis¬ 
cussions  and  decisions  of  the  Commission,  which  was  then 
dealing  with  aircraft,  were  directly  based  on  the  American 
and  British  drafts  on  that  subject,  the  consecutive  provi¬ 
sions  of  the  American  draft  being  accepted  as  the  order 
of  business.  But,  as  all  the  delegations,  except  those 
of  the  United  States  and  Japan,  could  readily  reach  their 
homes,  the  Commission  at  its  eleventh  plenary  session 
on  December  21,  1922,  adjourned  for  the  Christmas  and 
New  Years  holidays;  and  in  so  doing  the  Commission, 
with  a  view  to  expedite  its  business,  constituted,  on  the 
suggestion  of  the  president,  two  subcommittees  to  deal 
respectively  with  aircraft  and  with  radio.  On  each  sub¬ 
committee  each  delegation  was  directly  represented  by 
only  one  member,  who  might  be  either  a  delegate  or  an 
expert  adviser;  but  the  delegates  were  entitled  at  all 
times  to  be  present  and  to  take  part  in  the  discussions; 
and  the  members  of  the  subcommittees,  whether  dele¬ 
gates  or  expert  advisers,  were  accompanied  by  experts. 
The  Subcommittee  on  Aircraft  met  on  January  8,  1923, 
electing  as  its  chairman  Sir  Cecil  Hurst,  second  British 
delegate.  The  Subcommittee  on  Radio,  which  met  on 
January  16,  elected  as  its  chairman  General  Ferrie, 
French  military  adviser  on  that  subject. 

Under  the  terms  of  reference,  the  Subcommittee  on 
Aircraft  took  over  all  draft  proposals  which  had  not  al¬ 
ready  been  adopted,  and,  on  the  basis  of  such  proposals, 
endeavored  to  frame  a  single  draft  for  the  consideration 
of  the  Commission  on  its  reassembling.  As  the  discus¬ 
sion  of  radio  by  the  Commission  had  not  begun,  the  sub- 
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committee  on  that  subject  was  merely  instructed  to 
examine  and  report  upon  the  proposals  which  had  then 
been  presented. 

The  date  originally  set  for  the  resumption  of  the 
plenary  sessions  of  the  Commission  was  January  22, 
1923;  but,  in  order  to  afford  the  subcommittees,  and 
particularly  that  on  aircraft,  whose  work  was  especially 
complex  and  onerous,  an  opportunity  to  complete  their 
reports,  this  date  was  twice  postponed.  The  suspension, 
however,  of  the  sittings  of  the  Commission  as  a  body 
was  nominal  rather  than  real.  Although  the  subcom¬ 
mittees  could  only  make  recommendations,  which  the 
Commission  itself  was  wholly  free  to  accept  or  to  reject, 
their  proceedings  resembled  informal  conferences  of  the 
Commission,  divided  into  appropriate  sections  for  the 
expeditious  examination  of  the  two  subjects  under  con¬ 
sideration.  The  plenary  sessions  of  the  Commission  were 
resumed  on  February  2,  1923. 

The  codes  of  rules  adopted  by  the  Commission  are  in¬ 
corporated  and  explained  in  its  General  Report.8  In 
most  instances  the  review  thus  made  appears  to  be  ade¬ 
quate;  but  supplementary  observations  are  desirable  on 
the  subject  of  aerial  bombardment,  of  visit  and  search 
of  merchant  vessels  by  aircraft,  and  of  aerial  blockade. 

A  proposal  to  prohibit  the  launching  of  projectiles  or 
explosives  from  balloons  found  a  place  on  the  programme 
of  the  first  Peace  Conference  at  The  Hague,  in  1899. 
The  aeroplane  had  not  then  been  invented  and,  although 
numerous  attempts  had  been  made  to  construct  a  ma¬ 
chine  in  the  nature  of  a  balloon  having  self-propelling 
and  self-directing  power,  the  general  conception  of  an 
aircraft  continued  to  be  that  of  a  device  essentially  at 
the  mercy  of  the  winds  and  of  limited  and  uncertain 
offensive  value  in  war.  Under  these  circumstances  the 
conference  unanimously  adopted,  with  little  or  no  opposi- 

8  Infra,  p.  210. 
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tion,  a  resolution  absolutely  forbidding  for  a  term  of  five 
years  the  employment  of  “balloons  or  other  similar  means 
not  yet  known  for  launching  projectiles  or  explosives.” 

The  five  years’  limitation  was  inserted  at  the  instance 
of  Captain  Crozier,  of  the  United  States  delegation, 
who,  sagaciously  reckoning  with  the  developments  which 
might  soon  occur,  reminded  the  conference  that  it  was 
proposing  to  prohibit  forever  the  use  of  arms  of  which 
it  had  no  experience.  Captain  Crozier  argued  that  if,  by 
means  of  some  new  invention,  balloons  could  be  used  at 
the  critical  point  of  a  battlefield  and  at  the  critical  point 
of  the  conflict,  with  such  certainty  and  concentration  that 
they  would  determine  the  victory,  their  employment 
would  be  entirely  compatible  with  the  humane  objects 
which  the  conference  had  in  view.  But,  in  view  of  the 
fact  that  the  balloon,  as  the  conference  knew  it,  was  not 
dirigible,  had  small  carrying  capacity,  and  could  launch 
only  on  indeterminate  points,  more  or  less  at  hazard, 
non-decisive  quantities  of  explosives  which  fell  as  the 
useless  hail  on  combatants  and  on  non-combatants,  he 
thought  it  proper  to  forbid  its  use  temporarily. 

Three  years  before  the  assembling  of  the  Second  Hague 
Conference,  in  1907,  the  prohibition  expired  and  the  sub¬ 
ject  again  became  open  to  regulation. 

Meanwhile,  the  development  of  aircraft  had  been  such 
as  to  bring  their  use  in  war  more  definitely  within  the 
realm  of  practical  consideration,  and,  although  the  ab¬ 
solute  prohibition  was  renewed  until  the  end  of  the  next 
Hague  Conference,  whenever  that  might  be,  the  agree¬ 
ment  was  signed  by  a  smaller  number  of  powers  than 
any  other  act  of  the  conference.  This  circumstance  has 
often  been  ascribed  to  the  arrival  at  The  Hague,  while 
the  conference  was  sitting,  of  Santos  Dumont  in  his  flying 
machine. 

When  the  war  broke  out  in  Europe  in  August,  1914, 
the  prohibition  became  a  dead  letter.  Not  only  had  the 
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aeroplane  and  other  aircraft  been  so  developed  as  to  be 
capable  of  effective  use  in  war,  but  the  prohibitory  agree¬ 
ment,  like  the  rest  of  The  Hague  conventions  relating 
to  warfare,  contained  a  clause  to  the  effect  that  it  should 
not  be  regarded  as  being  in  force  in  a  war  to  which  a  non¬ 
signatory  power  was  a  party.  This  alone  sufficed  im¬ 
mediately  to  nullify  the  prohibition. 

From  the  beginning  of  the  sessions  of  the  Commission 
of  Jurists,  it  was  generally  felt  that  perhaps  the  severest 
test  of  the  possibility  of  a  general  agreement  would  be 
found  in  the  efforts  of  the  Commission  to  regulate  the 
subject  of  bombardment  from  the  air.  Both  the  Amer¬ 
ican  and  the  British  proposals  contained  articles  on  this 
subject;  and  it  is  not  to  be  assumed  that  they  funda¬ 
mentally  differed.  The  essence  of  the  British  proposal 
was  the  phrase  “military  objective,”  but  no  attempt  was 
made  to  explain  or  define  it.  In  the  American  draft 
the  phrase  “military  objective”  or  “military  target”  was 
not  used,  but  the  draft  undertook  specifically  to  desig¬ 
nate  the  objects  which  might  or  might  not  be  bombarded. 
The  British  delegation  set  great  store  by  the  phrase 
“military  objective”  as  having  a  limitative  effect,  while 
the  delegation  of  the  United  States  thought  that  the 
phrase  left  too  much  to  the  discretion  of  the  individual 
commander.  The  American  draft  also  expressly  prohib¬ 
ited  aerial  bombardment  for  the  purpose  of  enforcing 
either  contributions  or  requisitions. 

Informal  conference  between  members  of  the  various 
delegations  disclosed  the  greatest  diversity  of  views  as 
to  what  might  be  found  to  be  practicable  in  dealing  with 
the  subject.  It  was,  however,  generally  admitted  that 
the  fact  of  being  “defended,”  which  exposes  cities  and 
towns  to  bombardment  by  land  forces,  was  altogether 
inappropriate  and  insufficient  as  a  test  of  liability  to 
bombardment  by  air  forces.  When  a  city  or  town  by 
reason  of  its  being  “defended”  is  subject  to  bombard- 
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ment  by  land  forces,  the  bombardment  may  be  general, 
and  thus  the  exception  made  in  favor  of  hospitals,  monu¬ 
ments  of  art,  and  other  privileged  buildings  often  proves 
to  be  ineffective  in  practice.  Aircraft,  on  the  other  hand, 
have,  so  it  is  argued,  the  faculty  of  attacking  directly  dis¬ 
tinctive  military  objectives,  without  generally  bombard¬ 
ing  the  city,  town  or  community  in  which  such  objectives 
are  situated.  Nevertheless,  such  objectives  may  often 
be  so  situated  that  a  bombardment  directly  aimed  at 
them  could  not  be  conducted  without  danger  to  the  lives 
of  the  civilian  or  non-combatant  population,  as  well  as 
to  property  not  used  for  military  purposes.  Such  was 
the  complex  problem  with  which  the  Commission  was  to 
deal. 

In  the  original  American  proposal  a  distinction  was 
drawn  between  cities,  towns,  villages,  dwellings  or  build¬ 
ings  within  the  “combat  area”  and  those  not  within  such 
area,  the  term  “combat  area”  signifying  the  area  of  active 
hostile  operations  between  the  land  forces  of  the  bel¬ 
ligerents.  Within  such  area  the  non-combatant  popula¬ 
tion,  except  so  far  as  it  might  be  prepared  to  take  the 
chances  of  war,  would  not  ordinarily  be  found,  but  would 
have  departed  voluntarily  or  have  been  removed  by  the 
military  authorities.  Within  such  an  area  all  buildings, 
except  those  specially  privileged,  would  be  subject  to 
occupation  and  use  by  the  combatant  forces  in  further¬ 
ance  of  their  operations,  and  would  be  correspondingly 
subject  to  attack.  Outside  that  area,  the  bombardment 
by  aircraft  of  cities,  towns,  villages,  dwellings  or  build¬ 
ings  was  to  be  prohibited;  but  the  bombardment  of 
enemy  forces,  lines  of  communication  and  transportation, 
military  or  naval  establishments,  depots  of  arms  or  war 
material,  and  workshops,  plants  and  factories  used  for 
the  manufacture  of  war  material,  wherever  situated,  was 
not  prohibited. 

Informal  consultations  made  it  evident  that  neither 
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the  original  American  proposal  nor  the  original  British 
proposal  would  be  accepted  by  the  Commission.  More¬ 
over,  it  is  probable  that  both  delegations,  and  it  is  cer¬ 
tain  that  the  American  delegation,  became  convinced 
that  neither  proposal  should  be  adopted  without  revision 
and  modification  in  the  direction  of  greater  definiteness 
and  precision. 

The  problems  involved  in  the  question  of  aerial  bom¬ 
bardment  were  subjected  to  prolonged  and  critical  exam¬ 
ination  by  the  Subcommittee  on  Aircraft,  but  the  sub¬ 
committee  was  unable  to  agree  upon  the  text  of  an 
article  to  be  reported  to  the  Commission.  The  position 
in  which  the  question  was  then  left  was  summed  up  in 
the  subcommittee’s  report  as  follows: 

“No  agreement  has  been  reached  in  the  sub-committee  as 
to  the  text  of  any  article  to  submit  to  the  Full  Commission 
prescribing  the  legitimate  objects  of  aerial  bombardment.  Fail¬ 
ure  to  reach  a  unanimous  agreement  on  this  subject  must  not, 
however,  obscure  the  fact  that  in  very  large  measure  the  views 
entertained  by  the  members  of  the  sub-committee  are  unani¬ 
mous.  No  delegation  is  in  favour  of  adopting  rules  which 
would  authorize  the  repetition  of  the  bombardments  from  the 
air  of  great  masses  of  civilian  population,  as  such,  without  any 
attempt  to  attack  particular  objects  of  which  the  destruction 
would  bring  some  distinct  military  advantage  to  thelbel-. 
ligerent.  The  delegations  differed  as  to  the  path  by  which  they 
would  attain  their  object,  and  as  to  the  terms  in  which  they 
would  express  the  rule,  more  than  as  to  the  principle  which 
should  be  laid  down. 

“It  should,  however,  be  stated  that  the  Netherlands  and 
Japanese  Delegations  were  in  favour  of  the  utmost  restriction 
possible  and  advocated  a  general  prohibition  of  aerial  bom¬ 
bardment  of  towns  and  villages  outside  the  immediate  area 
of  military  operations,  whatever  the  nature  of  the  object 
to  be  attacked. 

“The  Italian  Delegation  also  was  in  favour  of  differentiating 
between  the  extent  to  which  bombardments  should  be  permis- 
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sible  in  the  immediate  vicinity  of  the  operations  of  the  land 
forces  and  outside  that  area. 


As  no  text  submitted  to  the  sub-committee  obtained  a 
majority  of  votes,  it  was  decided  merely  to  explain  to  the 
hull  Commission  the  course  of  the  discussions  and  the  texts 
proposed,  leaving  to  the  Full  Commission  the  task  of  finding 
a  solution. 

“It  Wl11  be  seen  from  an  examination  of  the  texts  set  out 
above,  that  they  all  admit  in  some  form  that  enemy  forces, 
military  works,  lines  of  military  communication,  military  or 
naval  establishments,  depots  of  arms  or  ammunition  (or  war 
material)  may  properly  be  bombarded.  Indeed  unanimous 
votes  in  favour  of  this  principle  were  passed.  These  votes 
should  afford  the  Full  Commission  a  useful  basis  for  further 
examination  of  the  general  question.” 


Briefly  stated,  what  proved  to  be  so  difficult  was  the 
determination  of  the  conditions  under  which  the  bom¬ 
bardment  of  objects,  intrinsically  liable  to  attack,  was 
to  be  forbidden,  when  they  were  found  in  centers  of 
population. 

When  the  subject  came  before  the  Commission  for 
final  action  at  its  twenty-second  plenary  session  on  Mon¬ 
day,  February  12,  the  consideration  of  the  matter  was 
substantially  reduced  to  two  drafts,,  one  of  which  was 
presented  by  the  American  delegation  awd  the  other  by 
the  Italian.9 


8 The  American  draft  was  as  follows: 

“Aerial  Bombardment:  Revised  American 
Proposal,  Article . 

“1.  Aerial  bombardment  is  legitimate  only  when  directed  at  a  mili¬ 
tary  objective,  that  is  to  say,  an  object  of  which  the  destruction  or 
injury  would  constitute  a  distinct  military  advantage  to  the  belligerent. 
It  may  be  directed  only  at  military  forces,  vessels  of  war,  military  works, 
military  establishments,  or  depots  of  arms  or  war  material;  at  factories 
constituting  important  and  well-known  centres  engaged  in  the  manu¬ 
facture  of  arms,  ammunition,  or  distinctively  military  equipment,  or  at 
lines  of  communication  or  transportation  used  for  military  purposes. 
It  must  not  involve  the  indiscriminate  bombardment  of  the  civilian 
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A  previous  comparison  of  these  two  drafts  had  con¬ 
vinced  the  American  delegation  that  there  was  little  or 
no  substantial  difference  between  them.  The  chief  dif¬ 
ference  in  the  specification  of  military  objectives  was 


population,  but  must  be  directed  solely  at  military  objects  as  herein 
designated. 

“2.  The  bombardment  of  military  forces  in  cities,  towns,  or  villages 
is  prohibited,  unless  the  military  concentration  therein  is  sufficiently 
important  to  justify  such  bombardment,  having  regard  to  the  danger 
thus  caused  to  the  civilian  population. 

“3.  A  belligerent  state  is  liable  to  pay  compensation  for  injuries  to 
person  or  to  property  caused  by  the  violation  by  any  of  its  officers  or 
forces  of  the  provisions  of  this  Article.” 

The  Italian  draft  was  as  follows: 

“Bombardment:  Italian  Proposal. 

“1.  Aerial  bombardment  is  only  legitimate  when  it  is  directed  ex¬ 
clusively  at  the  following  objectives:  (a)  Enemy  military  forces,  (b) 
barracks  and  military  works,  (c)  vessels  of  war,  (d)  military  arsenals, 
land  and  naval,  (e)  depots  of  arms  and  munitions,  (f)  railway  stations, 
(g)  lines  of  military  communications  and  transport,  (h)  workshops 
and  plant  effectively  and  directly  employed  in  the  manufacture  and 
immediate  production  of  arms,  munitions  and  means  of  transport. 

“2.  The  bombardment  of  towns,  villages  and  civil  habitations  of  any 
kind  outside  the  immediate  neighborhood  of  the  operations  of  land 
forces  and  naval  or  military  bases,  is  absolutely  prohibited. 

“In  cases  where  the  objectives  which  are  liable  to  bombardment  in 
accordance  with  the  provisions  of  paragraph  1  above  are  in  proximity 
to  towns,  villages  or  civil  habitations  of  any  kind,  bombardment  of  such 
objectives  can  only  be  carried  out  on  condition  that  no  hurt  is  suffered 
by  the  civilian  population. 

“In  the  event  of  absolute  observance  of  this  condition  being  impos¬ 
sible  the  aircraft  must  abstain  from  bombardment. 

“3.  In  the  immediate  neighborhood  of  the  operations  of  land  forces 
and  of  naval  or  military  bases,  in  view  of  the  fact  that  the  civil  popula¬ 
tion  will  have  had  to  be  removed  by  its  government  or  put  in  a  place 
of  safety  from  the  risks  of  aerial  warfare,  the  bombardment  of  towns, 
villages  and  civil  habitations  of  any  kind  shall  be  legitimate  provided 
that  there  exists  a  reasonably  justifiable  presumption  of  sufficiently 
important  military  concentrations. 

“4.  In  case  of  any  infraction  of  the  prohibitions  contained  in  this 
article  a  belligerent  state  shall  be  responsible  and  may  be  obliged  to 
pay  an  indemnity. 

“5.  Commanders  of  aircraft  who  have  committed  a  breach  of  the  pro¬ 
visions  of  the  present  article  may  be  brought  to  trial  personally  as  hav¬ 
ing  committed  acts  of  perfidy.” 
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that  “railway  stations”  were  included  in  the  Italian  enu¬ 
meration;  and  the  Italian  delegation  very  readily  agreed 
to  omit  this  item.  Strangely  enough,  although  “rail¬ 
way  stations”  have  so  generally  been  included  in  lists 
of  conjectural  military  objectives,  a  moment’s  reflection 
must  suffice  to  convince  one  that  a  railway  station  as 
such  bears  no  more  relation  to  the  effective  use  of  a 
railway  line  by  military  forces  than  does  a  Cook’s  tourist 
agency  or  a  railway  ticket  office  in  any  part  of  a  city  or 
town,  or  in  the  country.  Ordinarily  a  railway  station 
as  such  possesses  no  military  value  whatever  and  its  use 
is  distinctively  non-military  in  war  as  well  as  in  peace. 

In  paragraph  3  of  the  Italian  draft  the  original  United 
States  conception  of  a  combat  area  was  incorporated. 
This  is  shown  not  only  by  the  phrase  “immediate  neigh¬ 
borhood  of  the  operations  of  land  forces,”  but  also  by  the 
recital  of  the  fact  that  the  civil  population  would  have 
been  removed  by  its  government  or  put  in  a  place  of 
safety.  But,  even  in  these  circumstances  it  was  provided 
that  the  bombardment  of  towns,  villages,  civil  habita¬ 
tions  of  any  kind  should  be  legitimate  only  if  there  existed 
a  reasonably  justifiable  presumption  of  sufficiently  im¬ 
portant  military  concentrations.  This  test  of  military 
concentration  was  also  incorporated  in  the  American 
draft,  in  which  it  was  taken  from  the  revised  proposal 
which  had  been  presented  to  the  Subcommittee  on  Air¬ 
craft  by  the  British  delegation. 

Before  the  meeting  of  the  Commission  on  Monday, 
February  12,  the  American  delegation  had  prepared  a 
condensation  of  the  Italian  proposal ;  and,  after  the  Com¬ 
mission  met,  the  American  delegation  readily  assented 
to  a  suggestion  that  it  combine  its  own  revised  proposal 
with  the  condensed  Italian  proposal. 

On  presenting  the  matter  to  the  full  Commission  for 
its  final  action,  Mr.  Moore  made,  for  himself  and  for  the 
American  delegation,  the  following  statement: 
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“In  approaching  the  final  consideration  of  this  subject,  the 
Commission  no  doubt  is  deeply  conscious  of  the  fact  that 
it  has  reached  a  critical  stage  in  its  proceedings. 

“Among  the  elementary  principles  which  the  development 
of  modern  rules  of  warfare,  running  through  several  centuries, 
has  been  designed  to  establish  and  confirm,  the  principle  most 
fundamental  in  character,  the  observance  of  which  the  detailed 
regulations  have  largely  been  designed  to  assure,  is  the  dis¬ 
tinction  between  combatants  and  non-combatants,  and  the 
protection  of  non-combatants  against  injuries  not  incidental 
to  military  operations  against  combatants. 

“The  Commission  has  already  adopted  rules  intended  to 
assure  the  protection  of  buildings  used  for  various  purposes 
and  particularly  of  monuments  of  art.  The  protection  of 
the  lives  of  non-combatants,  including  women  and  children, 
would  seem  to  demand  consideration  at  least  equal  to  that 
shown  for  inanimate  objects. 

“Not  only  does  the  preservation  of  the  distinction  between 
combatants  and  non-combatants,  especially  as  affected  by 
aerial  bombardment,  loom  larger  in  the  public  mind  than 
any  other  question  before  the  Commission,  but  it  occupied 
a  similar  position  in  the  proceedings  of  the  Washington  Con¬ 
ference,  whose  wrork  the  present  Commission  was  appointed 
to  continue  and  to  complete. 

“The  sense  in  which  the  Commission  is  expected  to  find  a 
solution  is  shown  not  only  by  the  discussions  in  the  Wash¬ 
ington  Conference,  but  also  by  the  very  terms  of  the  original 
invitation  to  that  Conference,  which  specified  as  one  of  its 
objects  the  formulation  of  ‘proposals  by  which  in  the  interest 
of  humanity  the  use  of  new  agencies  of  warfare  may  be 
suitably  controlled.’ 

In  the  acts  of  the  Washington  Conference,  and  particu¬ 
larly  in  those  restricting  the  use  of  submarines  and  prohib¬ 
iting  the  use  of  poisonous  gases,  there  is  no  room  for  doubt 
that  the  great  purpose  by  which  the  conference  was  inspired 
and  controlled  was  the  preservation  of  the  fundamental  prin¬ 
ciple  to  which  I  have  just  referred. 

The  Commission  is  now  face  to  face  with  the  question 
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of  preserving  this  great  principle,  for  the  benefit  of  the  present 
generation  and  of  future  generations. 

"I  have  made  these  remarks  with  a  view  to  concentrate 
the  thoughts  of  all  the  members  of  the  Commission,  including 
myself,  upon  the  vital  relation  of  the  subject  to  the  success 
or  the  failure  of  our  conference.  All  the  members  of  the 
Commission  no  doubt  are  animated  with  a  common  purpose; 
but  the  various  proposals  which  have  been  presented  disclose 
certain  divergencies  in  matters  of  detail,  which  it  is  necessary 
to  adjust  and  to  reconcile.  I  can  not  believe  that  the  accom¬ 
plishment  of  this  task  will  prove  to  be  impossible,  and  I  am 
confident  that  we  shall  all  earnestly  work  together  in  order 
to  reach  with  one  unanimous  voice  the  great  goal,  the  attain¬ 
ment  of  which  is  so  much  to  be  desired.  The  moral  effect  of 
such  a  result  will  be  incalculable.” 

These  were  the  only  formal  remarks  made  during  the 
session.  They  were  followed  by  nearly  five  hours  of 
earnest,  anxious  conference  and  consultation,  in  which 
the  members  of  the  delegations  and  their  expert  advisers 
took  part.  At  length  at  7.45  p.m.  a  vote  was  quickly 
taken,  and  the  text,  which  now  forms  Article  24  of 
the  rules  relating  to  aerial  warfare,  was  unanimously 
adopted.10 

The  capital  points  in  this  article  are,  (1)  that  aerial 
bombardment  is  legitimate  only  when  directed  at  a  mili¬ 
tary  objective;  (2)  that  it  is  legitimate  only  when  it  is 
“directed  exclusively  at  such  an  objective”;  (3)  that 
such  objectives  are  specifically  enumerated  and  defined; 
(4)  that  the  bombardment  of  cities,  towns,  villages, 
dwellings  or  buildings  not  within  the  combat  area  is 
prohibited;  (5)  that,  where  a  military  objective  is  so 
situated  that  it  cannot  be  bombarded  without  the  in¬ 
discriminate  bombarding  of  the  civilian  population,  it 
cannot  be  bombarded  at  all;  (6)  that  even  in  the  combat 
area  the  bombardment  of  cities,  towns,  villages,  dwellings 
is  legitimate  only  if  there  exists  a  reasonable  presumption 

10  Infra,  p.  243. 
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that  the  military  concentration  is  sufficiently  important 
to  justify  such  bombardment,  having  regard  to  the  danger 
thus  caused  to  the  civilian  population,  and  (7)  that  a 
belligerent  state  is  liable  to  pay  compensation  for  in¬ 
juries  to  person  or  to  property  caused  by  the  violation 
of  the  rules. 

The  fact  is  further  to  be  borne  in  mind  that  the  article 
by  which  aerial  bombardment  is  thus  restricted  is  in 
addition  to  other  articles  by  which  it  is  forbidden  to 
employ  aerial  bombardment,  either  (1)  for  the  purpose 
of  terrorizing  the  civilian  population,  of  destroying  or 
damaging  private  property  not  of  a  military  character, 
or  of  injuring  non-combatants,  or  (2)  for  the  purpose  of 
enforcing  compliance  with  requisitions  in  kind  or  the 
payment  of  contributions  in  money. 

Furthermore,  provision  is  also  made  by  Article  25  for 
the  protection  of  certain  classes  of  privileged  buildings, 
and  by  Article  26  for  the  more  efficient  protection  of 
important  historic  monuments.  In  order  to  assure  the 
preservation  of  such  monuments  there  are  to  be  estab¬ 
lished  about  them  zones  of  protection,  which  are  to  be 
internationally  notified  and  recognized  and  which  are  to 
be  free  from  attack  provided  they  are  not  militarily  used. 

Among  the  numerous  and  varied  questions  with  which 
the  Commission  undertook  to  deal,  the  only  one  for  the 
regulation  of  which  it  was  unable  to  agree  upon  a  rule 
was  that  of  visit  and  search  of  merchant  vessels  by  air¬ 
craft.  Proposals  on  the  subject  were  presented  by  the 
British  as  well  as  by  the  American  delegation;  but  the 
American  delegation,  in  the  light  of  what  the  discussions 
developed,  soon  became  convinced  that  both  proposals 
were  defective,  and  that,  without  stricter  and  more 
specific  regulation  and  control,  aircraft  might  inflict  on 
life  and  property  at  sea  calamities  fully  as  startling  as 
those  that  had  resulted  in  the  recent  war  from  the  em¬ 
ployment  of  submarines. 
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In  insisting  upon  the  separate  regulation  of  visit  and 
search  by  aircraft,  without  regard  to  what  might  be  con¬ 
ceded  to  surface  ships  or  even  to  submarines,  the  Amer¬ 
ican  delegation  merely  adhered  to  the  decision  taken  at 
the  Washington  Conference,  on  the  suggestion  of  the 
United  States. 

On  January  5,  1921,  when  the  resolution  to  restrict  the 
exercise  of  visit  and  search  by  submarines  and  to  prohibit 
their  use  as  commerce  destroyers  was  before  the  Wash¬ 
ington  Conference,  Lord  Lee,  one  of  the  delegates  from 
Great  Britain,  remarking  that,  if  it  was  impossible  for 
a  submarine  to  make  provision  for  the  safety  of  the 
passengers  and  crews  of  merchant  vessels,  it  was  yet 
more  clearly  impossible  for  an  aircraft  to  do  so,  proposed 
that  the  words  “or  aircraft”  be  inserted  in  the  resolution, 
so  as  to  make  its  restrictive  and  prohibitive  provisions 
apply  to  aircraft  and  to  submarines  alike. 
t  The  Chairman,  Mr.  Hughes,  Secretary  of  State  of  the 
United  States,  adverting  to  the  fact  that  there  was  a 
special  subcommittee  on  aircraft,  expressed  the  hope 
that  “the  matter  of  aircraft,  which  presented  difficulties 
of  its  own,  would  be  reserved  for  a  separate  discussion.” 
It  was,  he  declared,  “impossible  to  forecast  the  result  of 
a  discussion  regarding  the  use  of  aircraft.”  There  might, 
he  said,  be  questions  pertaining  to  aircraft  of  a  different 
sort  from  those  pertaining  to  submarines;  and  he  greatly 
feared  that,  if  the  question  of  aircraft  was  brought  into 
the  discussion  of  the  question  of  submarines,  “it  would 
be  very  difficult  to  reach  a  solution  of  either  question.” 
He  therefore  proposed  that  the  discussion  be  continued 
on  the  resolution  as  it  stood. 

This  course  was  taken.11 

The  American  delegation  at  The  Hague  also  bore  in 

11  Conference  on  the  Limitation  of  Armament.  Senate  Document  No. 
126,  67th  Congress,  2nd  Session,  pp.  365-366;  Report,  in  English  and 
French,  pp.  688-690. 
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mind  the  findings  contained  in  the  report  made  to  the 
Washington  Conference  by  the  Aeronautical  Subcommit¬ 
tee  on  December  21,  1921,  on  the  visit  and  search  by  air¬ 
craft  of  (1)  another  aircraft,  (2)  a  surface  ship,  and  (3) 
a  submarine.  As  regards  the  second  topic — the  visit  and 
search  of  surface  ships — the  report,  after  describing  the 
normal  practice  of  cruisers,  including  the  sending  of  an 
officer  aboard  in  order  to  ascertain  whether  there  is  cause 
for  capture,  and  the  sending  of  a  prize  crew  aboard  if  a 
case  for  capture  is  established,  found  that,  if  aircraft 
observed  regular  methods,  they  could  exercise  visit  and 
search  “only  under  favorable  conditions,”  but  that,  if 
“the  right  of  diverting  merchant  vessels,  without  board¬ 
ing  them,”  were  “legally  established,”  aircraft  could  exer¬ 
cise  it  “up  to  the  limit  of  their  range  of  action  from  their 
land  or  floating  base.”  Such  range  of  action  may  fairly 
be  considered  as  extending  to  a  distance  of  at  least  two 
hundred-and-fifty  miles.  As  regarded  the  right  under 
certain  conditions  to  sink  a  prize  after  due  provision  has 
been  made  for  the  safety  of  the  crew,  the  report,  while 
not  intimating  that  such  provision  could  ordinarily  be 
made  by  the  aircraft  itself,  stated  that,  “in  favorable 
weather,  and  when  it  is  easy  to  reach  a  friendly  or  neutral 
port,  a  crew  may  be  compelled  to  abandon  their  ship 
and  the  ship  may  be  fired  upon  and  sunk  by  the  aircraft.” 
The  contemplation  of  aircraft  thus  ranging  the  seas  and 
issuing  to  unvisited  and  unsearched  vessels  orders  en- 
forcible  by  bombing  the  ship  or  by  firing  upon  the  persons 
aboard,  can  scarcely  be  indulged  without  grave  apprehen¬ 
sions.  It  was  the  possibilities  thus  suggested  that  led 
Mr.  Struycken,  first  delegate  from  The  Netherlands,  to 
declare,  both  in  subcommittee  and  in  plenary  session, 
that  such  a  method  of  warfare  might  readily  mean  the 
terrorizing  of  the  seas. 

From  first  to  last  the  American  delegation  consistently 
declined  to  enter  into  the  interpretation  of  the  provisions 
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of  the  Washington  treaty  relating  to  submarines.  This 
did  not,  however,  prevent  the  disclosure,  among  other 
things,  of  the  fact  that  the  treaty  was  interpreted  by 
the  British  delegation  and  perhaps  by  the  Italian  not 
only  as  permitting  the  deviation  of  a  merchant  vessel 
from  its  course  for  the  completion  of  a  search  which  a 
preliminary  visit  and  search  on  the  spot  had  seemed 
reasonably  to  justify,  but  also  as  permitting  deviation 
wuthout  any  preliminary  visit  and  search  or  boarding 
whatsoever.  The  disclosure  of  this  interpretation,  which 
was  elicited  by  inquiries  of  the  Netherlands  delegation, 
immediately  rendered  impossible  the  adoption  by  the 
Commission  of  the  terms  of  Article  I  of  the  Washington 
treaty  on  submarines,  without  some  additional  safeguard, 
as  an  appropriate  and  adequate  regulation  for  aircraft. 
The  effort  of  the  American  delegation  to  obtain  a  separate 
and  independent  regulation  was  thus  doubly  justified. 

Had  the  American  delegation,  in  view  of  the  divergence 
of  opinions  as  to  the  right,  or  the  extent  of  the  right, 
even  of  surface  craft  to  deviate  merchantmen  without 
search,  been  willing  to  concur  in  a  mere  enunciation  of 
the  principle  that  aircraft  should  have,  as  regarded  the 
exercise  of  visit  and  search,  the  same  rights  as  surface 
vessels,  without  attempting  to  say  what  those  rights  were, 
a  majority  vote  might  have  been  obtained  for  such  a 
resolution.  This  would  have  been  a  compromise,  and 
compromise  is  said  to  be  of  the  essence  of  statesmanship. 
But  there  are  two  kinds  of  compromise.  One  kind  is 
that  in  which  there  is  a  meeting  of  minds,  resulting  in  an 
agreement.  This  is  a  wholesome  and  salutary  process. 
The  other  kind  is  that  in  which  there  is  no  meeting  of 
minds,  but  the  divergence  is  veneered  with  a  deft  formula, 
cloaking  a  disagreement.  This  process  is  but  a  breeder 
of  future  quarrels. 

While  the  Commission  failed  to  agree  upon  a  specific 
regulation  of  visit  and  search  by  aircraft,  the  discussions 
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were  of  great  value  in  disclosing  the  positions  of  the 
various  governments  and  in  eliciting  and  elucidating  then- 
respective  views  in  detail.  Towards  the  end  of  the  con¬ 
ference  an  intimation  was  occasionally  heard  to  the  effect 
that,  if  a  concerted  effort  had  been  made  at  the  outset 
to  secure  an  absolute  prohibition  for  a  limited  term, 
the  attempt  might  have  been  successful.  But,  however 
this  may  be,  none  of  the  governments,  with  the  exception 
perhaps  of  that  of  the  Netherlands  and  possibly  of  that 
of  Japan,  entered  upon  the  work  of  the  Commission  with 
thoughts  of  such  a  solution.  Nor  was  it  suggested  that 
aircraft  might  not  be  employed  in  visit  and  search  as 
scouts  in  connection  with  surface  ships. 

Clause  “(i),”  Article  53,  of  the  rules  on  aircraft,  relates 
to  aerial  blockade.12  There  was  no  similar  clause  in 
either  the  original  American  or  the  original  British  draft, 
although  the  British  draft  contained  certain  clauses  the 
subsequent  modification  of  which  was  said  to  have  in¬ 
duced  that  delegation  to  desire  a  special  provision  in 
regard  to  blockade.  Clause  “(i)”  was  inserted  in  Article 
53  by  the  Subcommittee  on  Aircraft,  and  when  the  article 
as  thus  amended  was  brought  before  the  Commission,  an 
objection  to  the  clause  by  the  Netherlands  delegation 
led  to  the  appointment  of  a  committee  of  experts  to 
report  on  the  question.  A  report  was  prepared,  but 
because  of  lack  of  time  had  not  been  circulated  when 
Article  53  came  up  for  final  action.  A  hurried  examina¬ 
tion  of  the  report  resulted  in  a  divergence  of  opinions 
as  to  what  conclusions  the  experts  had  intended  to  ex¬ 
press,  but  the  clause  was  adopted  by  five  votes  to  one. 
The  vote  of  the  Netherlands  delegation  was  the  only  one 
recorded  against  it,  but  the  American  delegation  voted 
in  the  affirmative  only  ad  referendum,  explaining  that  in 
its  opinion  the  subject  had  not  been  sufficiently  con- 

12  Infra,  p.  278. 
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sidered  and  that  the  delegation  was  not  to  be  understood 
as  giving  to  the  clause  its  individual  approval. 

No  term  in  the  whole  range  of  maritime  law  has  been 
the  subject  of  greater  abuse  than  that  of  “blockade”; 
and,  as  it  was  not  contended  that  aircraft  could  in  their 
present  stage  of  development  maintain  a  blockade  in  the 
same  sense  as  surface  ships  can  do,  there  was  evident 
reason  to  apprehend  that  the  anticipatory  application 
to  their  activities  of  the  term  blockade  would  inject  into 
the  law  an  additional  element  of  uncertainty  and  con¬ 
fusion  capable  of  vast  extension.  Under  the  other  pro¬ 
visions  of  the  rules  a  considerable  measure  of  power  is 
conceded  to  belligerents  in  regard  to  the  control  of  the 
movements  of  aircraft  in  the  neighborhood  of  their 
military  operations  or  military  forces.  This  measure  of 
control  would  evidently  be  helpful  to  a  surface  force 
maintaining  a  blockade,  and  to  a  land  force  maintaining 
a  siege.  Whether  it  is  desirable  to  go  further  is  a  ques¬ 
tion  for  mature  consideration. 

The  General  Report  contains  no  recommendation  as 
to  the  steps  to  be  taken  to  make  the  rules  effective.  The 
American  delegation  presented  an  outline  of  a  convention 
to  be  recommended  for  that  purpose;  but  the  Commission 
went  no  farther  than  to  express  the  belief  that,  if  the 
rules  were  brought  into  force,  they  should  be  reexamined 
after  a  relatively  brief  period  in  order  to  see  whether 
any  revision  of  them  was  necessary.  The  sketch  of  a 
convention  presented  by  the  American  delegation,  while 
stipulating  that  the  rules  should  remain  in  force  until 
July  1,  1933,  provided  that  a  conference  might  previously 
be  called  for  their  revision,  but  that  they  should  continue 
in  force  so  long  as  no  desire  for  their  revision  was  mani¬ 
fested. 

The  American  delegation  deliberately  refrained  from 
incorporating  in  its  proposal  the  clause  found  in  The 
Hague  conventions,  to  the  effect  that  they  shall  not  be 
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binding  in  a  war  the  parties  to  which  are  not  all  parties 
to  the  convention.  The  destructive  effect  of  such  a 
stipulation  was  immediately  demonstrated  on  the  out¬ 
break  of  the  war  of  1914.  It  has  indeed  been  argued 
that  in  applying  the  clause  the  participation  in  the  war 
of  a  relatively  unimportant  non-contracting  power  should 
be  disregarded;  but  the  legal  foundation  of  this  view  is 
as  little  apparent  as  is  the  rule  by  which  it  is  to  be 
definitely  applied.  On  the  other  hand,  in  the  absence 
of  such  a  clause,  the  contracting  parties,  instead  of  treat¬ 
ing  their  agreement  as  having  immediately  ceased  to  be 
binding,  probably  would  offer  it  to  a  non-contracting 
belligerent  as  a  modus  vivendi;  and  if  the  offer  were 
declined,  they  would  still  be  at  liberty  to  consider  the 
relation  of  the  non-contracting  belligerent  to  the  war 
as  affecting  their  relations  with  one  another  under  a 
treaty  which  had  not  automatically  ceased  to  operate. 

The  deprecatory  comment  often  is  heard  that  it  is  idle 
to  make  rules  of  warfare  because  they  are  always  broken 
and  cannot  be  enforced.  This  sapient  skepticism,  which 
is  often  related  to  a  gruesome  and  unreasoning  credulity, 
does  not  reflect  the  attitude  of  men  of  arms.  Just  as  the 
mythical  “man  who  broke  the  bank  at  Monte  Carlo” 
is  celebrated  in  song  and  in  story,  and  the  criminal 
activities  of  a  few  fill  even  in  time  of  peace  the  columns 
of  the  daily  press  to  the  exclusion  of  the  unexciting  labors 
of  the  millions  who  keep  the  law,  so,  in  time  of  war,  all 
kinds  of  agitating  reports,  including  the  widely  dissemi¬ 
nated  stories  of  atrocities,  readily  pre-occupy  the  public 
mind.  A  distinguished  naval  officer  has  lately  said13 
that  “during  all  wars  there  are  always  some  cases  of 
illegal  action  and  brutality  in  the  forces  of  all  the  nations 
engaged,”  but  “perhaps  in  not  much  greater  proportion 
than  in  certain  strata  of  civil  life”;  and  that,  “if  the 

13  Rear  Admiral  Wm.  S.  Sims,  U.  S.  N.,  The  Fortnightly  Review,  July, 
1923,  p.  174. 
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war  is  of  considerable  duration  and  intensity,  the  rela¬ 
tively  few  cases  of  atrocities  are  multiplied  by  the  inevi¬ 
table  popular  hatred  until  a  general  belief  is  created  that 
all  members  of  the  enemy’s  forces  are  just  plain  beasts.” 
The  essential  truth  of  these  statements  will  be  readily 
recognized  by  those  who  are  familiar  with  the  contem¬ 
porary  literature  of  wars. 

The  point  of  view  of  the  combatant  forces  has  been 
ably  set  forth  by  another  distinguished  naval  officer,14 
who  has  recently  stated  that  those  forces  “desire  the 
limitation  of  the  exercise  of  belligerent  power  in  humani¬ 
tarian  interest  because  they  themselves  as  individuals 
share  the  views  of  the  general  public  as  to  avoidance 
of  the  infliction  of  suffering  having  no  influence  on  the 
outcome  of  the  war.”  But  he  declares  that  combatants 
“have  two  reasons  for  such  limitations  additional  to 
those  governing  the  general  public,”  and  that  these 
reasons  are,  first,  that  “combatants  themselves  are  the 
first  to  feel  the  horrors  of  war,”  and  secondly,  that  “both 
in  victory  and  in  defeat  cruelty  and  license  towards 
individuals  and  wanton  damage  and  destruction  of 
property  tend  to  destruction  of  discipline  and  make  the 
national  forces  less  efficient  instruments  in  the  execution 
of  the  national  will.”  He  is  undoubtedly  also  sustained 
by  the  general  testimony  of  military  men  in  his  further 
statement  that  the  impressment  of  humane  principles 
upon  the  mass  of  men  under  arms  and  their  education 
in  such  principles  during  peace  renders  the  military  forces 
more  efficient,  while  it  aids  the  accomplishment  of  the 
popular  desire  for  the  amelioration  of  the  sufferings  of 
war. 

We  should  not  think  highly  of  one  who,  because  civil 
crimes  persist,  should  either  affirm  that  criminal  law 
does  not  exist  or  propose  that  it  be  abandoned.  War 

14  Rear  Admiral  Wm.  L.  Rodgers,  U.  S.  N.,  The  American  Journal  of 
International  Law,  Vol.  17,  No.  4  (October,  1923),  p.  633. 
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crimes,  too,  will  persist;  but,  as  has  been  well  observed, 
“the  laws  of  war  must  also  persist.”15 

GENERAL  REPORT16 

The  Conference  on  the  Limitation  of  Armament  at  Wash¬ 
ington  adopted  at  its  sixth  Plenary  Session  on  February  4, 
1922,  a  resolution  for  the  appointment  of  a  Commission  repre¬ 
senting  the  United  States  of  America,  the  British  Empire, 
France,  Italy  and  Japan  to  consider  the  following  questions: 

(a)  Do  existing  rules  of  international  law  adequately  cover 
new  methods  of  attack  or  defense  resulting  from  the 
introduction  or  development,  since  The  Hague  Confer¬ 
ence  of  1907,  of  new  agencies  of  warfare? 

(b)  If  not  so,  what  changes  in  the  existing  rules  ought  to  be 
adopted  in  consequence  thereof  as  a  part  of  the  law  of 
nations? 

The  Commission  was  to  report  its  conclusions  to  each  of 
the  Powers  represented  in  its  membership. 

The  resolution  also  provided  that  those  Powers  should 
thereupon  confer  as  to  the  acceptance  of  the  report  and  the 

16  War  Crimes  and  Their  Punishment.  By  Elbridge  Colby,  Captain 
of  Infantry,  U.  S.  Army:  Minnesota  Law  Review,  December,  1923,  pp. 
40,  46. 

16  In  the  American  Journal  oj  International  Law,  October,  1923  (Vol. 
17,  No.  4),  Official  Documents,  pp.  242-260,  under  the  title  “General 
Report  of  the  Commission  of  Jurists  at  The  Hague,”  there  may  be 
found  the  rules  adopted  by  the  Commission,  but  nothing  of  the  report 
is  given  beyond  the  brief  introduction  to  the  text  of  the  rules  relating 
to  radio.  In  a  foot-note  it  is  stated  that  this  “general  report”  is  “printed 
from  text  supplied  by  the  Department  of  State”;  but  this  evidently 
refers  to  what  was  prepared  for  the  daily  press,  which  would  hardly 
have  space  for  the  entire  text  of  the  report.  The  report  has  long  ceased 
to  be  a  confidential  document.  The  entire  French  text  was  published 
in  the  Rivista  di  Diritto  Internazionale  (Anno  XV,  Series  III,  Vol.  2, 
1923),  at  Rome,  January-April,  1923;  and  both  the  commentary  and 
the  rules  have  been  discussed,  in  Europe  and  in  the  United  States,  in 
the  public  press.  An  excellent  summary  and  review,  by  J.  W.  Garner, 
may  be  found  in  The  American  Journal  of  International  Laiv,  Vol.  18, 
No.  1  (January,  1924),  p.  56.  It  will  be  observed  that,  in  the  report, 
the  rules  are  printed  in  italics.  The  commentary  precedes  the  rule,  as 
an  introduction  to  it. 
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course  to  be  followed  to  secure  the  consideration  of  its  recom¬ 
mendations  by  the  other  civilized  Powers. 

By  a  second  resolution  adopted  at  the  same  session  it  was 
agreed  to  exclude  from  the  Jurisdiction  of  the  Commission  the 
rules  or  declarations  relating  to  submarines  and  to  the  use 
of  noxious  gases  and  chemicals  already  adopted  by  the  Powers 
in  the  said  Conference. 

With  the  unanimous  concurrence  of  the  Powers  mentioned 
in  the  first  of  the  above  resolutions  an  invitation  to  participate 
in  the  work  of  the  Commission  was  extended  to  and  accepted 
by  the  Netherlands  Government.  It  was  also  agreed  that 
the  programme  of  the  Commission  should  be  limited  to  the 
preparation  of  rules  relating  to  aerial  warfare,  and  to  rules 
relating  to  the  use  of  radio  in  time  of  war. 

The  United  States  Government  proposed  that  the  Commis¬ 
sion  should  meet  on  December  11,  1922,  at  The  Hague,  and 
the  representatives  of  the  six  Powers  mentioned  above  assem¬ 
bled  on  that  date  in  the  Palace  of  Peace.  At  the  second  meet¬ 
ing  of  the  Commission  the  Honorable  John  Bassett  Moore, 
First  Delegate  of  the  United  States,  was  elected  President  of 
the  Commission. 

The  Commission  has  prepared  a  set  of  rules  for  the  control 
of  radio  in  time  of  war  which  are  contained  in  Part  I  of  this 
Report,  and  a  set  of  rules  for  aerial  warfare  which  are  con¬ 
tained  in  Part  II  of  this  Report. 

The  Commission  desires  to  add  that  it  believes  that  if  these 
sets  of  rules  are  approved  and  brought  into  force,  it  will  be 
found  expedient  to  make  provision  for  their  reexamination 
after  a  relatively  brief  term  of  years  to  see  whether  any 
revision  is  necessary. 


Part  I 

RULES  FOR  THE  CONTROL  OF  RADIO  IN  TIME  OF  WAR 

The  regulation  of  the  use  of  radio  in  time  of  war  is  not  a 
new  question.  Several  international  conventions  already  con¬ 
tain  provisions  on  the  subject,  but  the  ever-increasing  develop¬ 
ment  of  this  means  of  communication  has  rendered  it  neces¬ 
sary  that  the  whole  matter  should  be  reconsidered,  with  the 
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object  of  completing  and  co-ordinating  existing  texts.  This 
is  the  more  important  in  view  of  the  fact  that  several  of  the 
existing  international  conventions  have  not  been  ratified  by 
all  the  Powers. 

The  articles  of  the  existing  conventions  which  deal  directly 
or  indirectly  with  radio  telegraphy  in  time  of  war  are  as 
follows: 

The  Land  War  Neutrality  Convention  (No.  V  of  1907) 17 
prohibits  in  article  3  the  erecting  of  radio  stations  by  bellig¬ 
erents  on  neutral  territory  and  also  the  use  by  belligerents 
of  any  radio  station  established  on  neutral  territory  before 
the  war  for  purely  military  purposes  and  not  previously 
opened  for  the  service  of  public  messages.  Article  5  obliges 
the  neutral  Power  not  to  allow  any  such  proceeding  by  a 
belligerent. 

Under  article  8  a  neutral  Power  is  not  bound  to  forbid  or 
restrict  the  employment  on  behalf  of  belligerents  of  radio 
stations  belonging  to  it  or  to  companies  or  private  individuals. 

Under  article  9  the  neutral  Power  must  apply  to  the  bellig¬ 
erents  impartially  the  measures  taken  by  it  under  article  8 
and  must  enforce  them  on  private  owners  of  radio  stations. 

Article  8  of  the  Convention  for  the  Adaptation  of  the  Geneva 
Convention  to  Maritime  Warfare  (No.  X  of  1907)  provides 
that  the  presence  of  a  radio  installation  on  board  a  hospital 
ship  does  not  of  itself  justify  the  withdrawal  of  the  protection 
to  which  a  hospital  ship  is  entitled  so  long  as  she  does  not 
commit  acts  harmful  to  the  enemy. 

Under  the  Convention  concerning  Neutral  Rights  and 
Duties  in  Maritime  Warfare  (No.  XIII  of  1907) 18  belligerents 
are  forbidden,  as  part  of  the  general  prohibition  of  the  use 
of  neutral  ports  and  waters  as  a  base  of  naval  operations,  to 
erect  radio  stations  therein,  and  under  article  25  a  neutral 
Power  is  bound  to  exercise  such  supervision  as  the  means  at 
its  disposal  permit  to  prevent  any  violation  of  this  provision. 

The  unratified  Declaration  of  London  of  1909,  which  was 

"Convention  respecting  the  Rights  and  Duties  of  Neutral  Powers  and 
Persons  in  War  on  Land. 

18  Convention  respecting  the  Rights  and  Duties  of  Neutral  Powers  in 
Maritime  War. 
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signed19  by  the  Powers  represented  in  the  Naval  Conference 
as  embodying  rules  which  corresponded  in  substance  with  the 
generally  recognized  principles  of  international  law,  specified 
in  articles  45  and  46  certain  acts  in  which  the  use  of  radio 
telegraphy  might  play  an  important  part  as  acts  of  unneutral 
service.  Under  article  45  a  neutral  vessel  was  to  be  liable 
to  condemnation  if  she  was  on  a  voyage  specially  undertaken 
with  a  view  to  the  transmission  of  intelligence  in  the  interest 
of  the  enemy.  Under  article  46  a  neutral  vessel  was  to  be 
condemned  and  receive  the  same  treatment  as  would  be  appli¬ 
cable  to  an  enemy  merchant  vessel  if  she  took  a  direct  part 
in  hostilities  or  was  at  the  time  exclusively  devoted  to  the 
transmission  of  intelligence  in  the  interest  of  the  enemy.  It 
should  be  borne  in  mind  that  by  article  16  of  the  Rules  for 
Aerial  Warfare  an  aircraft  is  deemed  to  be  engaged  in  hos¬ 
tilities  if  in  the  interests  of  the  enemy  she  transmits  intelli¬ 
gence  in  the  course  of  her  flight. 

The  following  provisions  have  a  bearing  on  the  question 
of  the  control  of  radio  in  time  of  war,  though  the  Conventions 
relate  principally  to  radio  in  time  of  peace.  These  provisions 
are  articles  8,  9  and  17  of  the  International  Radio  Telegraphic 
Convention  of  London  of  1912.  Of  these  provisions  article  8 
stipulates  that  the  working  of  radio  telegraph  stations  shall 
be  organized  as  far  as  possible  in  such  a  manner  as  not  to 
disturb  the  service  of  other  radio  stations.  Article  9  deals 
with  the  priority  and  prompt  treatment  of  calls  of  distress. 
Article  17  renders  applicable  to  radio  telegraphy  certain  pro¬ 
visions  of  the  International  Telegraphic  Convention  of  St. 
Petersburg  of  1875.  Among  the  provisions  of  the  Convention 
of  1875  made  applicable  to  radio  telegraphy  is  article  7,  under 
which  the  High  Contracting  Parties  reserve  to  themselves  the 
right  to  stop  the  transmission  of  any  private  telegram  which 
appears  to  be  dangerous  to  the  security  of  the  State  or  con¬ 
trary  to  the  laws  of  the  country,  to  public  order  or  to  decency. 
Under  article  8,  each  Government  reserves  to  itself  the  power 
to  interrupt,  either  totally  or  partially,  the  system  of  the 
international  telegraphs  for  an  indefinite  period  if  it  thinks 
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necessary,  provided  that  it  immediately  advises  each  of  the 
other  contracting  Governments. 

Regard  has  also  been  given  to  the  terms  of  the  Convention 
for  the  safety  of  life  at  sea,  London,  1914. 

With  regard  to  the  radio  telegraphy  conventions  applicable 
in  time  of  peace,  it  should  be  remembered  that  these  have  not 
been  revised  since  1912  and  that  it  is  not  unlikely  that  a 
conference  may  before  long  be  summoned  for  the  purpose  of 
effecting  such  revision. 

*  *  # 

The  work  of  the  Commission  in  framing  the  following  rules 
for  the  control  of  radio  in  time  of  war  has  been  facilitated 
by  the  preparation  and  submission  to  the  Commission  on 
behalf  of  the  American  Delegation  of  a  draft  code  of  rules. 
This  draft  has  been  used  as  the  basis  of  its  work  by  the 
Commission. 

The  first  article  which  has  been  adopted  cannot  be  appre¬ 
ciated  without  reference  to  article  8  of  the  Radio  Telegraphic 
Convention  of  1912.  This  latter  article  enunciates  the  broad 
principle  that  the  operation  of  radio  stations  must  be  organ¬ 
ized  as  far  as  possible  in  such  a  manner  as  not  to  disturb  the 
service  of  other  stations  of  the  kind.  The  object  of  article  1 
is  to  demonstrate  that  this  principle  is  equally  to  prevail  in 
time  of  war.  Needless  to  say,  it  is  not  to  apply  as  between 
radio  stations  of  opposing  belligerents.  In  the  same  way  as 
in  time  of  peace,  the  general  principle  cannot  be  applied  abso¬ 
lutely,  so  also  in  time  of  war  it  can  only  be  observed  “as  far 
as  possible.” 

Article  1 

In  time  of  war  the  working  of  radio  stations  shall  continue 
to  be  organized,  as  far  as  possible,  in  such  manner  as  not  to 
disturb  the  services  of  other  radio  stations.  This  provision 
does  not  apply  as  between  the  radio  stations  of  opposing 
belligerents. 

*  *  * 

Article  17  of  the  Radio  Telegraphic  Convention  of  1912 
enables  States  to  regulate  or  prohibit  the  use  of  radio  stations 
within  their  jurisdiction  by  rendering  applicable  to  radio 
telegraphy  certain  provisions  of  the  International  Telegraphic 
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Convention  of  1875.  In  particular  it  is  articles  7  and  8  of  that 
Convention  which  enable  such  measures  of  control  or  prohibi¬ 
tion  to  be  taken.  The  object  of  article  2  is  to  make  it  clear 
that  such  rights  subsist  equally  in  time  of  war. 

Article  2 

Belligerent  and  neutral  Powers  may  regulate  or  prohibit  the 
operation  of  radio  stations  within  their  jurisdiction. 

*  *  * 

The  next  article  is  really  only  an  adaptation  of  articles  3 
and  5  of  the  Land  Warfare  Neutrality  Convention  (No.  V  of 
1907).  Article  3  ( b )  of  that  Convention  only  prohibits  the 
use  of  any  radio  telegraphic  installations  established  by  bel¬ 
ligerents  before  the  war  on  the  territory  of  a  neutral  Power 
for  purely  military  purposes.  The  object  of  article  3  as  now 
adopted  is  to  prohibit  any  erection  or  operation  by  a  bellig¬ 
erent  Power  or  its  agents  of  radio  stations  within  neutral 
territory. 

The  wording  shows  that  the  responsibility  of  the  neutral 
State  is  affected  as  well  as  that  of  the  belligerent  State  in 
the  case  in  question.  The  words  “personnes  a  son  service” 
in  the  French  text  are  employed  in  the  same  sense  as  the 
word  “agents”  in  the  English  text. 

It  should  be  understood  that  neutral  Governments  are 
bound  to  use  the  means  at  their  disposal  to  prevent  the  acts 
which  the  article  is  designed  to  stop.  This  implies  that  they 
will  be  responsible  in  any  serious  case  of  negligence. 

Article  3 

The  erection  or  operation  by  a  belligerent  Power  or  its 
agents  of  radio  stations  within  neutral  jurisdiction  constitutes 
a  violation  of  neutrality  on  the  part  of  such  belligerent  as  well 
as  on  the  part  of  the  neutral  Power  which  permits  the  erection 
or  operation  of  such  stations. 

*  #  * 

Article  4  covers  the  same  ground,  so  far  as  concerns  radio, 
as  that  provided  for  in  articles  8  and  9  of  Convention  V 
of  1907  mentioned  above;  but  while  article  8  stipulates  that 
a  neutral  Power  is  not  bound  to  forbid  or  restrict  the  use  of 
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wireless  installations  by  a  belligerent,  and  article  9  relates 
to  the  restrictive  or  preventive  measures  taken  by  a  neutral 
Power  for  this  purpose,  measures  which  must  be  applied  im¬ 
partially  to  the  belligerents,  article  4  imposes  on  neutral 
Powers  the  duty  of  preventing  the  transmission  by  radio  of 
any  information  destined  for  a  belligerent  concerning  military 
forces  or  military  operations. 

This  article  is  a  compromise.  On  one  side  one  Delegation 
pointed  out  that  the  1907  system  had  stood  the  test  during 
the  war  when  neutral  Governments  had  taken  under  article  9 
of  the  1907  Convention  restrictive  or  preventive  measures 
which  were  quite  satisfactory.  On  the  other  side  it  was 
pointed  out  that  those  measures  had  been  taken  precisely  for 
the  purpose  of  complying  with  the  obligation  imposed  by 
neutrality,  and  that  it  would  be  well  to  define  this  obligation 
so  as  to  help  and  protect  neutral  Powers  in  preventing  the 
violation  of  their  neutrality  and  thereby  reducing  the  proba¬ 
bility  of  their  becoming  involved  in  the  war.  Agreement  was 
reached  on  the  basis  of  a  text  indicating  exactly  the  character 
of  the  messages  prohibited,  viz.,  messages  concerning  military 
forces  and  military  operations.  It  is  understood  that  the 
prohibition  would  not  cover  the  repetition  of  news  which  has 
already  become  public. 

The  phrase  “destined  for  a  belligerent”  covers  all  cases 
where  the  information  is  intended  to  reach  the  belligerent,  and 
not  merely  messages  which  are  addressed  to  the  belligerent. 

It  has  been  agreed  that  the  article  does  not  render  necessary 
the  institution  of  a  censorship  in  every  neutral  country  in 
every  war.  The  character  of  the  war  and  the  situation  of 
the  neutral  country  may  render  such  measures  unnecessary. 
It  goes  without  saying  that  neutral  Governments  are  bound 
to  use  the  means  at  their  disposal  to  prevent  the  transmission 
of  the  information  in  question. 

The  second  paragraph  merely  reproduces  the  first  para¬ 
graph  of  article  9  of  the  Convention  of  1907. 

Article  4 

A  neutral  Power  is  not  called  upon  to  restrict  or  prohibit 
the  use  of  radio  stations  which  are  located  within  its  jurisdic- 
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tion,  except  so  far  as  may  be  necessary  to  prevent  the  trans¬ 
mission  of  information  destined  for  a  belligerent  concerning 
military  forces  or  military  operations  and  except  as  prescribed 
by  article  5. 

All  restrictive  or  prohibitive  measures  taken  by  a  neutral 
Power  shall  be  applied  impartially  by  it  to  the  belligerents. 

*  *  * 

The  legislation  of  a  large  number  of  Powers,  for  instance 
that  of  the  Powers  repre^hted  in  the  Commission,  already 
provides  for  the  prohibition  of  the  use  of  radio  installations 
on  board  vessels  within  their  jurisdiction.  In  harmony  with 
articles  5  and  25  of  the  Convention  concerning  the  Rights 
and  Duties  of  Neutral  Powers  in  Maritime  Warfare  (No.  XIII 
of  1907),  aiticle  5  enacts  the  continuance  of  this  regime  in 
time  of  War  and  makes  it  obligatory  for  all  mobile  radio 
stations. 


Article  5 

Belligerent  mobile  radio  stations  are  bound  within  the  juris¬ 
diction  of  a  neutral  State  to  abstain  from  all  use  of  their  radio 
apparatus.  Neutral  Governments  are  bound  to  employ  the 
means  at  their  disposal  to  prevent  such  use. 

*  *  * 

The  transmission  of  military  intelligence  for  the  benefit  of 
a  belligerent  constitutes  an  active  participation  in  hostilities 
and  therefore  merchant  vessels  or  private  aircraft  have  no 
right  to  commit  such  an  act.  If  they  do  so  they  must  be 
content  to  lose  the  immunity  which  their  non-combatant  status 
should  confer. 

The  vessel  or  aircraft  concerned  renders  itself  liable  to  be 
fired  upon  at  the  moment  when  the  act  is  committed  and  is 
also  liable  to  capture.  In  case  of  capture  the  vessel  or  aircraft 
will,  if  the  facts  be  established,  be  dealt  with  in  the  prize 
court  on  the  same  footing  as  an  enemy  merchant  vessel  or 
enemy  private  aircraft.  Members  of  the  crew  and  passengers, 
if  implicated,  are  to  be  regarded  as  committing  an  act  in 
violation  of  the  laws  of  war.  A  neutral  vessel  or  aircraft 
which  has  been  fired  upon  without  adequate  justification  will 
be  entitled  to  address  a  demand  for  compensation  to  the  com- 
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petent  authorities.  Jurisdiction  over  such  claims  might  with 
advantage  be  conferred  upon  the  prize  court. 

The  second  paragraph  of  the  article  places  neutral  merchant 
vessels  or  neutral  aircraft  when  on  or  over  the  high  seas  in 
a  position  which  corresponds  to  that  laid  down  by  article  4 
for  radio  stations  in  neutral  territory.  Such  radio  stations  on 
land  must  not  transmit  information  destined  for  a  belligerent 
concerning  military  forces  or  military  operations  and  the 
neutral  Power  must  see  to  it  that  this  rule  is  observed.  Mobile 
radio  stations  when  on  or  over  the  high  seas  are  not  subject 
to  the  control  of  the  neutral  government  to  the  same  extent 
as  radio  stations  on  land,  and  consequently  the  rule  laid  down 
in  this  article  does  not  impose  any  obligations  on  the  neutral 
government.  The  neutral  mobile  radio  stations  themselves 
will,  however,  be  subject  to  the  same  measure  of  prohibition 
as  the  radio  stations  in  neutral  territory.  They  must  not 
transmit  information  of  the  nature  specified  which  is  destined 
for  the  belligerent. 

The  distinction  between  the  acts  dealt  with  in  the  first  and 
second  paragraphs  is  that  in  the  first  and  graver  case  it  is 
assumed  that  the  merchant  vessel  or  aircraft  will  have  been 
acting  in  connivance  with  the  enemy.  In  flagrant  cases,  as 
for  instance  where  the  vessel  or  aircraft  is  found  transmitting 
intelligence  as  to  the  movement  or  strength  of  military  forces 
to  an  enemy  in  order  to  enable  the  latter  to  shape  his  move¬ 
ments  accordingly,  such  connivance  would  be  presumed. 

The  phrase  "destined  for  a  belligerent”  has  the  same  mean¬ 
ing  as  in  article  4.  As  in  the  case  of  article  4,  it  is  understood 
that  the  prohibition  would  not  cover  the  repetition  of  news 
which  has  already  become  public. 

The  collection  by  the  belligerent  of  the  necessary  proofs 
to  establish  his  case  against  an  aircraft  or  a  vessel  may  take 
time.  The  examination  of  the  message  logs  of  many  other 
vessels  or  aircraft  may  be  necessary  before  responsibility  can 
be  fixed  upon  the  particular  vessel  or  aircraft  which  trans¬ 
mitted  the  incriminating  message.  It  is  therefore  not  possible 
to  limit  the  right  of  capture  to  the  duration  of  the  voyage  or 
flight  during  which  the  message  was  sent.  How  long  the 
liability  to  capture  should  subsist  was  a  more  difficult  point 
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to  determine.  Agreement  was  ultimately  reached  on  a  basis 
oi  one  year. 

It  is  realized  that  the  risk  of  capture  during  this  period 
will  be  a  great  prejudice  to  neutrals,  but  on  the  other  hand 
the  injury  done  to  the  belligerent  by  the  transmission  by  radio 
oi  improper  messages  may  under  modern  conditions  of  war- 

are  be  irreparable,  and  therefore  the  sanctions  attached  to 
the  rule  must  be  serious.  The  neutral  will,  however,  not  be 
gravely  inconvenienced  by  the  measures  necessary  to  protect 
nimseif  against  any  violation  of  the  rule. 

In  the  case  of  all  aircraft  and  of  merchant  vessels  which 
are  not  carrying  passengers,  no  great  injury  will  result  from 
tne  prohibition  of  radio  messages  other  than  those  which 
are  authorized  by  article  9,  and  in  the  case  of  merchant  vessels 
carrying  passengers,  there  can  be  no  insuperable  difficulty  in 
the  institution  on  board  the  merchant  vessel,  if  it  is  thought 
necessary,  of  the  same  measures  as  the  neutral  State  may 
institute  on  land  to  protect  itself  under  article  3. 

Paragraph  3  is  limited  to  neutral  vessels  and  aircraft  be¬ 
cause  enemy  vessels  and  aircraft  are  liable  to  capture  at  any 
time  by  reason  of  their  enemy  status. 

It  goes  without  saying  that  as  capture  is  a  belligerent  right 
it  cannot  be  exercised  except  in  time  of  war,  and  therefore 
if  the  war  terminates  before  the  expiration  of  the  time  limit, 
the  liability  to  capture  is  at  an  end. 

The  Netherlands  Delegation  has  made  a  reserve  on  the 
subject  of  this  article.  It  feels  that  the  difficulties  of  obtain¬ 
ing  satisfactory  proofs  against  a  neutral  vessel  or  aircraft 
in  the  prize  court  will  be  so  great  in  these  cases  that  provision 
should  be  made  for  the  international  review  of  prize  court 
decisions  under  this  article.  In  its  opinion  the  Permanent 
Couit  of  International  Justice  would  be  the  most  appropriate 
tribunal  for  this  purpose. 


Article  6 

1.  The  transmission  by  radio  by  a  vessel  or  an  aircraft, 
whether  enemy  or  neutral,  when  on  or  over  the  high  seas  of 
military  intelligence  for  the  immediate  use  of  a  belligerent  is 
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to  be  deemed  a  hostile  act  and  will  render  the  vessel  or  aircraft 
liable  to  be  fired  upon. 

2.  A  neutral  vessel  or  neutral  aircraft  ivhich  transmits  when 
on  or  over  the  high  seas  information  destined  for  a  belligerent 
concerning  military  operations  or  military  forces  shall  be 
liable  to  capture.  The  Prize  Court  may  condemn  the  vessel 
or  aircraft  if  it  considers  that  the  circumstances  justify 
condemnation. 

8.  Liability  to  capture  of  a  neutral  vessel  or  aircraft  on 
account  of  the  acts  referred  to  in  paragraphs  (1)  and  (2)  is 
not  extinguished  by  the  conclusion  of  the  voyage  or  flight  on 
which  the  vessel  or  aircraft  was  engaged  at  the  time,  but  shall 
subsist  for  a  period  of  one  year  after  the  act  complained  of. 

*  *  * 

Apart  from  the  question  of  the  acquisition  by  the  enemy 
of  information,  the  use  of  radio  installations  by  merchant 
vessels  or  aircraft  may  very  well  be  a  source  of  great  embar¬ 
rassment  to  the  commander  of  a  belligerent  force.  Not  merely 
may  it  be  essential  to  him  to  keep  secret  the  strength  of  his 
forces  or  the  operations  in  which  they  are  engaged,  but  it  may 
be  necessary  to  ensure  that  there  should  be  no  interference 
with  his  communications.  Further  provisions  are,  therefore, 
required  to  complete  the  protection  afforded  to  belligerents 
by  article  6. 

For  this  purpose  power  is  given  to  a  belligerent  commander 
to  warn  off  neutral  vessels  and  neutral  aircraft  and  to  oblige 
them  to  alter  their  course  so  that  they  will  not  approach  the 
scene  of  the  operations  of  the  armed  forces. 

A  second  right  given  to  a  belligerent  commander  is  to 
impose  on  neutral  vessels  and  aircraft  a  period  of  silence  in 
the  use  of  their  transmitting  apparatus  when  in  the  immediate 
vicinity  of  the  forces  under  his  command.  No  matter  what 
technical  measures  may  be  taken  by  neutral  mobile  stations 
in  accordance  with  the  provisions  of  article  1,  their  messages, 
if  made  at  a  short  distance  from  the  receiving  apparatus  of 
belligerent  forces,  might  interfere  with  the  working  of  such 
apparatus,  and  such  interference  might  prevent  the  hearing  of 
messages  to  or  from  the  commanding  officer  or  the  other  units 
under  his  command. 
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To  avoid  undue  hardship  to  neutrals,  the  faculty  conferred 
upon  the  belligerent  commander  is  limited  to  the  duration  of 
the  operations  in  which  he  is  engaged  at  the  time.  The  article 
presupposes  the  actual  presence  of  naval  or  aerial  forces 
engaged  in  operations,  and  that  the  measures  will  not  be 
applicable  to  widely  extended  zones  or  to  zones  in  which  no 
military  action  is  taking  place. 

It  is  also  understood  that  the  change  of  course  provided  for 
in  the  first  paragraph  of  the  article  must  not  prevent  a  ship 
or  an  aircraft  from  continuing  its  voyage  and  from  reaching 
its  port  of  destination. 

The  article  is  confined  in  terms  to  neutral  vessels  and  air¬ 
craft  because  the  belligerent  commanding  officer  requires  no 
special  provision  to  protect  himself  against  the  operations  of 
enemy  vessels  and  enemy  aircraft. 

It  will  be  noted  that  the  terms  in  which  the  article  is  drafted 
as  well  as  those  employed  in  articles  6  and  8  would  cover 
neutral  public  vessels  or  aircraft.  This  does  not  imply  any 
intention  to  encroach  upon  the  rights  of  neutral  States.  It 
is  assumed  that  no  such  neutral  public  vessels  or  aircraft 
would  attempt  to  interfere  in  any  such  manner  with  the  naval 
or  aerial  operations  conducted  by  the  forces  of  a  State  engaged 
in  war. 


Article  7 

In  case  a  belligerent  commanding  officer  considers  that  the 
success  of  the  operation  in  which  he  is  engaged  may  be  preju¬ 
diced  by  the  presence  of  vessels  or  aircraft  equipped  with 
radio  installations  in  the  immediate  vicinity  of  his  armed 
forces  or  by  the  use  of  such  installations  therein,  he  may  order 
neutral  vessels  or  neutral  aircraft  on  or  over  the  high  seas: 

1.  To  alter  their  course  to  such  an  extent  as  will  be  neces¬ 
sary  to  prevent  their  approaching  the  armed  forces  operating 
under  his  command;  or 

2.  Not  to  make  use  of  their  radio  transmitting  apparatus 
while  in  the  immediate  vicinity  of  such  forces. 

A  neutral  vessel  or  neutral  aircraft,  which  does  not  conform 
to  such  direction  of  which  it  has  had  notice,  exposes  itself  to 
the  risk  of  being  fired  upon.  It  will  also  be  liable  to  capture, 
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and  may  be  condemned  if  the  Prize  Court  considers  that  the 

circumstances  justify  condemnation. 

*  *  * 

Article  8  was  intended  to  avoid,  as  far  as  possible,  the 
eventuality  of  one  of  the  belligerents  being  able  to  find  on 
board  a  neutral  mobile  radio  station  any  texts  of  radio  mes¬ 
sages  transmitted  from  the  radio  stations  of  the  belligerents 
and  not  destined  for  such  neutral  mobile  station. 

Such  radio  messages  might  possess  military  importance, 
and  the  neutral  would  thus  involuntarily  assist  one  of  the 
belligerents  by  furnishing  him  with  the  means  of  becoming 
acquainted  with  such  radio  messages. 

The  seizure  of  the  texts,  entailing  as  it  will  the  removal 
from  the  official  log  of  the  pages  on  which  the  operator  enters 
the  messages  transmitted  and  received,  together  with  an  indi¬ 
cation  of  the  hour  of  such  transmission  and  reception,  has 
appeared  to  the  Commission  to  be  a  sufficient  penalty  in 
view  of  the  fact  that  such  a  proceeding  wmuld  attract  the 
attention  of  the  administration  to  which  the  mobile  station 
belongs,  and  would  show  that  the  responsible  persons  in  the 
service  of  that  station  had  not  obeyed  the  provisions  of  the 
present  article. 

Provision  is  only  made  for  the  mere  removal  by  the  bellig¬ 
erent  of  the  relevant  pages. 

The  origin  of  the  radio  messages  received  is  shown  by  the 
indications  at  the  beginning  of  the  message  or  in  the  call-sign. 
Military  stations  use  the  indications  entered  in  the  register 
of  the  International  Bureau  at  Berne,  or  else  secret  indica¬ 
tions  which  do  not  appear  in  that  official  register.  No  written 
record  should  therefore  be  preserved  of  radio-telegrams  which 
are  preceded  either  by  the  indications  of  a  belligerent  military 
station  or  by  an  unknown  indication. 

It  is  to  be  noted  that  the  text  of  this  article  does  not  exclude 
the  application  of  sanctions  directed  against  unneutral  service, 
if  it  is  proved  that  the  breach  of  the  provisions  in  question 
was  committed  with  an  intention  of  rendering  unneutral 
service. 
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Article  8 

Neutral  mobile  radio  stations  shall  refrain  from  keeping  any 
record  of  radio  messages  received  from  belligerent  military 
radio  stations,  unless  such  messages  are  addressed  to  them¬ 
selves. 

Violation  of  this  rule  will  justify  the  removal  by  the  bel¬ 
ligerent  of  the  records  of  such  intercepted  messages. 

*  *  * 

In  the  first  paragraph  of  article  9  the  Commission  was 
anxious  to  indicate  that  belligerents  who  heard  signals  or 
messages  of  distress  must,  when  deciding  whether  or  no  they 
would  respond  to  such  signals,  take  into  account  both  their 
duties  to  humanity  and  their  military  duties. 

The  second  paragraph  is  inspired  solely  by  sentiments  of 
humanity  with  a  view  to  saving  human  life  at  sea.  The  text 
specifies  clearly  that  every  mobile  station  finding  itself  in 
danger  or  perceiving  an  immediate  danger  for  other  mobile 
stations  will  have  the  right,  however  it  may  be  affected  by 
other  provisions  of  these  rules,  to  transmit  messages  in  order 
t°  ask  for  help  or  to  signal  the  danger  for  navigation  which 
it  has  perceived.  By  the  words  “messages  which  are  indis¬ 
pensable  to  the  safety  of  navigation,”  should  be  understood 
only  such  messages  as  are  immediately  necessary  for  pre¬ 
venting  the  collision,  stranding  or  loss  of  ships  or  aircraft. 

Article  9 

Belligerents  are  under  obligation  to  comply  with  the  provi¬ 
sions  of  international  conventions  in  regard  to  distress  signals 
and  distress  messages  so  far  as  their  military  operations 
permit. 

_  Nothing  in  these  rules  shall  be  understood  to  relieve  a  bel¬ 
ligerent  from  such  obligation  or  to  prohibit  the  transmission 
of  distress  signals,  distress  messages  and  messages  which  are 
indispensable  to  the  safety  of  navigation. 

*  *  # 

Article  10  is  inserted  to  prevent  the  employment  of  signals 
and  messages  of  distress  as  ruses  of  war.  It  is  justified  by 
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considerations  of  honour  and  humanity.  Persons  who  violate 
the  rule  may  be  punished. 

Article  10 

The  perversion  of  radio  distress  signals  and  distress  mes¬ 
sages  prescribed  by  international  conventions  to  other  than 
their  normal  and  legitimate  purposes  constitutes  a  violation 
of  the  laws  of  war  and  renders  the  perpetrator  personally 

responsible  under  international  law. 

*  *  * 

The  purpose  of  article  11  is  to  show  clearly  that  the  ques¬ 
tion  whether  an  act  which  involves  a  breach  of  these  rules 
constitutes  also  an  act  of  espionage  cannot  be  answered  except 
by  reference  to  the  rules  of  international  law  which  determine 
what  acts  amount  to  espionage. 

Article  11 

Acts  not  otherwise  constituting  espionage  are  not  espionage 
by  reason  of  their  involving  violation  of  these  rules. 

*  *  * 

The  purpose  of  article  12  is  to  define  clearly  the  position 
of  the  radio  operator  so  far  as  regards  personal  liability  to 
punishment.  The  operator  works  in  his  cabin  where  he  exe¬ 
cutes  the  orders  of  those  above  him.  Consequently  it  is  right 
that  he  should  incur  no  personal  responsibility  merely  because 
he  has  executed  orders  which  he  has  received  in  the  discharge 
of  his  duties  as  radio  operator.  Liability  to  punishment  for 
acts  which  contravene  rules  such  as  articles  9  or  10  falls  on 
those  who  have  given  the  orders  for  such  acts. 

Article  12 

Radio  operators  incur  no  personal  responsibility  from  the 
mere  fact  of  carrying  out  the  orders  which  they  receive  in  the 
performance  of  their  duties  as  operators. 

#  #  # 

It  has  not  been  thought  necessary  to  insert  in  the  rules  an 
article  defining  the  word  “radio-station”  or  “station  radio- 
telegraphique.”  The  phrase  is  used  in  both  texts  as  covering 


Hague  Conference:  General  Report  225 

radio-telegraphic  stations,  radio-telephonic  stations,  radio- 
goniometric  stations  and  generally  all  stations  which  use 
Hertzian  waves  transmitted  through  air,  water  or  earth. 

*  *  * 

The  Japanese  Delegation  submitted  to  the  Commission  the 
following  proposal: 

The  belligerent  may  take  such  measures  as  to  render 
inoperative  the  coastal  radio  stations  in  enemy  jurisdiction, 
irrespective  of  their  owners.” 

Alter  examining  and  discussing  this  proposal,  the  Com¬ 
mission  came  to  the  conclusion  that  it  was  not  necessary  to 
insert  a  special  article  referring  to  the  subject.  It  was  of 
opinion  that  the  texts  of  other  international  conventions  or 
the  usages  oi  war  covered  the  question  in  all  its  practical 
aspects  and  gave  the  right  to  take  the  measures  contemplated 
in  the  Japanese  proposal. 

The  Land  Warfare  Regulations  and  the  Naval  Bombard¬ 
ment  Convention,  1907  (No.  IX  of  1907),  permit  the  bom¬ 
bardment  of  coastal  radio  stations  by  land  or  naval  forces. 
Article  24  of  the  rules  for  aerial  warfare  enables  similar  mea¬ 
sures  to  be  taken  by  the  air  forces  against  radio  stations  used 
for  military  purposes.  Furthermore,  article  53  of  the  Land 
^Varfare  Regulations  authorizes  the  seizure  by  a  belligerent 
in  occupation  of  enemy  territory  of  coastal  radio  stations, 

even  if  such  stations  belong  to  private  individuals. 

*  *  # 

An  interesting  proposal  was  submitted  by  the  Italian  Dele¬ 
gation  for  protecting  the  radio-telegraphic  communications 
of  combatant  forces  by  the  establishment  around  them  of  a 
kind  of  “zone  of  silence.”  The  Commission  agreed  that  this 
idea  was  already  implied  in  the  text  of  article  7,  and  that  it 
was  consequently  not  necessary  to  express  it  in  a  special 
article. 

Part  II 

RULES  OF  AERIAL  WARFARE 

In  the  preparation  of  the  code  of  rules  of  aerial  warfare 
the  Commission  worked  on  the  basis  of  a  draft  submitted  by 
the  American  Delegation.  A  similar  draft,  covering  in  general 


226  Rules  of  Warfare:  Aircraft  and  Radio 

the  same  ground,  was  submitted  by  the  British  Delegation. 
In  the  discussion  of  the  various  articles  adopted  by  the  Com¬ 
mission  the  provisions  contained  in  each  of  these  drafts  were 
taken  into  consideration,  as  well  as  amendments  and  proposals 

submitted  by  other  Delegations. 

*  *  * 


Chapter  I 

applicability:  classification  and  marks 

No  attempt  has  been  made  to  formulate  a  definition  of  the 
term  “aircraft,”  nor  to  enumerate  the  various  categories  of 
machines  which  are  covered  by  the  term.  A  statement  of 
the  broad  principle  that  the  rules  adopted  apply  to  all  types 
of  aircraft  has  been  thought  sufficient,  and  article  1  has  been 
framed  for  this  purpose. 


Article  1 

The  rules  of  aerial  warfare  apply  to  all  aircraft,  whether 
lighter  or  heavier  than  air,  irrespective  of  whether  they  are, 

or  are  not,  capable  of  floating  on  the  water. 

*  *  * 

For  States  which  are  parties  to  the  Air  Navigation  Conven¬ 
tion  of  1919,  aircraft  are  divided  by  article  30  into  two 
classes,  State  aircraft  and  private  aircraft,  State  aircraft  being 
subdivided  into  military  aircraft  and  aircraft  exclusively 
employed  in  State  service,  such  as  posts,  customs  or  police. 
The  article  also  provides,  however,  that  State  aircraft,  other 
than  military,  customs  and  police  aircraft,  are  to  be  treated 
as  private  aircraft,  and  subject  as  such  to.  all  the  provisions 
of  that  Convention.  For  practical  purposes,  therefore,  States 
which  are  parties  to  the  Convention  of  1919  divide  aircraft 
in  time  of  peace  into  three  categories: 

(a)  Military  aircraft; 

( b )  State  aircraft  employed  for  customs  and  police  pur¬ 
poses  ; 

(c)  Private  aircraft  and  such  State  aircraft  as  are  employed 
for  purposes  other  than  those  enumerated  in  (b). 
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The  Convention  of  1919  has  not  yet  become  by  any  means 
universal,  but  it  would  be  so  inconvenient  for  States,  which 
are  parties  to  it,  to  come  under  different  rules  in  time  of  war, 
that  account  has  been  taken  of  the  provisions  of  the  Conven¬ 
tion  when  framing  the  articles  adopted  by  the  Commission. 

It  has  also  been  necessary  to  take  into  account  the  fact 
that  Italy  has  entrusted  the  supervision  of  the  customs  service 
to  the  military  forces,  a  fact  which  has  prevented  the  adoption 
of  exactly  the  same  language  as  that  employed  in  article  30 
of  the  Convention  of  1919.  When  read  in  conjunction,  how¬ 
ever,  with  article  5  below,  it  will  be  found  that  the  classifica¬ 
tion  adopted  by  the  code  of  rules  of  aerial  warfare  corresponds 
very  nearly  with  that  prescribed  in  article  30  of  the  Conven¬ 
tion  mentioned  above. 


Article  2 

The  following  shall  be  deemed  to  be  public  aircraft : 

(a)  Military  aircraft; 

(b)  Non-military  aircraft  exclusively  employed  in  the 
public  service. 

All  other  aircraft  shall  be  deemed  to  be  private  aircraft. 

*  *  * 

A  clear  distinction  must  be  made  between  aircraft  which 
form  part  of  the  combatant  forces  in  time  of  war  and  those 
which  do  not.  Each  class  must  be  easily  recognizable;  this 
is  essential  if  the  immunities  to  which  non-combatant  aircraft 
are  entitled  are  to  be  respected.  Article  3  has  been  framed 
with  this  object. 


'  Article  3 

A  military  aircraft  shall  bear  an  external  mark  indicating 
its  nationality  and  military  character. 

*  *  * 

Public  non-military  aircraft  are  not  in  command  of  persons 
commissioned  or  enlisted  in  the  fighting  forces;  consequently 
there  must  be  evidence  on  board  the  aircraft  of  the  service 
in  which  they  are  engaged.  Such  evidence  is  afforded  by  their 
papers.  It  will  be  seen  by  reference  to  article  51  below  that 
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aircraft  of  this  class  may  be  visited  for  the  purpose  of  the 
verification  of  their  papers. 

Article  4 

A  public  non-military  aircraft  employed  for  customs  or 
police  purposes  shall  carry  papers  evidencing  the  fact  that  it 
is  exclusively  employed  in  the  public  service.  Such  an  aircraft 
shall  bear  an  external  mark  indicating  its  nationality  and  its 

public  non-military  character. 

#  *  * 

Article  5  has  been  adopted  for  the  purpose  of  regulating 
the  position  of  state-owned  aircraft  employed  in  the  postal 
service,  or  for  commercial  purposes.  Such  aircraft  will  be 
engaged  in  international  traffic  which  should  properly  subject 
them  to  the  same  measures  of  control  as  those  to  which  private 
aircraft  are  subject.  They  should  also  bear  the  same  marks. 

In  terms  the  article  applies  to  all  public  non-military 
aircraft  other  than  those  employed  for  customs  or  police 
purposes,  following  in  this  respect  the  language  adopted  in 
the  last  paragraph  of  article  30  of  the  Air  Navigation  Con¬ 
vention  of  1919.  It  is  in  connection  with  aircraft  employed 
in  the  postal  service  or  for  commercial  purposes  that  it  will 
find  its  chief  application. 

Objection  has  been  expressed  to  this  article  by  the  Nether¬ 
lands  Delegation  on  the  ground  that  its  effect  will  be  to 
subject  state-owned  aircraft  to  capture  and  to  the  jurisdiction 
of  belligerent  prize  courts. 


Article  5 

Public  non-military  aircraft  other  than  those  employed  for 
customs  or  police  purposes  shall  in  time  of  war  bear  the  same 
external  marks,  and  for  the  purposes  of  these  rules  shall  be 
treated  on  the  same  footing,  as  private  aircraft. 

*  *  * 

Private  aircraft  must  in  time  of  war  bear  marks  to  indicate 
their  nationality  and  character  and  to  enable  the  aircraft 
to  be  identified.  It  would  be  inconvenient  that  the  marks 
to  be  borne  in  war  time  should  differ  from  those  borne  in 
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time  of  peace.  For  peace  time  the  marks  which  a  private 
aircraft  is  to  bear  are  prescribed  in  the  Air  Navigation  Con¬ 
vention  of  1919.  This  Convention,  however,  is  not  universal 
in  character  and  account  must  be  taken  of  the  position  of 
States  which  are  not  parties  to  it.  Nevertheless  all  States, 
whether  parties  to  the  Convention  or  not,  will  before  long 
have  enacted  legislation  as  to  the  marks  which  aircraft  of 
their  nationality  are  to  bear.  The  Commission  has  therefore 
felt  that  it  will  be  sufficient  to  lay  down  as  the  rule  for  time 
of  war  that  aircraft  must  bear  the  marks  which  are  prescribed 
by  the  legislation  in  force  in  their  own  country.  Foreign 
Powers,  whether  belligerent  or  neutral,  are  not  concerned  with 
the  enforcement  of  that  legislation  as  such;  that  is  a  matter 
for  the  municipal  courts  of  the  country  concerned.  The  object 
of  the  articles  is  to  afford  to  belligerent  and  neutral  authorities 
a  guide  as  to  the  marks  which  a  private  aircraft  must  bear. 

Article  6 

Aircraft  not  comprised,  in  articles  3  and  4  and  deemed  to 
be  private  aircraft  shall  carry  such  papers  and  bear  such 
external  marks  as  are  required  by  the  rules  in  force  in  their 
own  country.  These  marks  must  indicate  their  nationality 
and  character. 

*  *  * 

Great  abuses  might  prevail  if  the  external  marks  affixed 
to  an  aircraft  could  be  altered  while  the  machine  was  in  flight. 
It  is  also  necessary  that  the  marks  should  be  clearly  visible. 
The  principles  adopted  in  article  7  are  in  harmony  with  the 
provisions  of  the  Air  Navigation  Convention  of  1919. 

Article  7 

The  external  marks  required  by  the  above  articles  shall  be 
so  affixed  that  they  cannot  be  altered  in  flight.  They  shall  be 
as  large  as  is  practicable  and  shall  be  visible  from  above, 
from  below  and  from  each  side. 

*  #  # 

Each  State  chooses  for  itself  the  marks  which  its  aircraft 
are  to  bear.  The  marks  chosen  for  private  aircraft  in  time 
of  peace  by  States  which  are  parties  to  the  Air  Navigation 
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Convention  of  1919,  are  set  out  in  that  Convention,  and  are 
generally  known.  It  is  equally  important  that  the  marks 
for  public  aircraft,  whether  military  or  non-military,  should 
be  equally  well  known  and  also  the  marks  chosen  for  private 
aircraft  possessing  the  nationality  of  a  State,  which  is  not  a 
party  to  the  said  Convention.  Notification  to  all  other  Powers 
is,  therefore,  provided  for  of  the  marks  prescribed  by  the 
rules  in  force  in  each  State. 

Necessity  may  arise  for  a  change  in  the  marks  adopted  by 
each  State.  When  that  happens  the  change  must  be  notified. 
If  the  change  is  made  in  time  of  peace,  there  can  be  no  diffi¬ 
culty  in  notifying  it  before  it  is  brought  into  force. 

In  time  of  war  changes  must  be  notified  as  soon  as  possible 
and  at  latest  when  they  are  communicated  by  the  State  con¬ 
cerned  to  its  own  fighting  forces.  It  will  be  important  to  a 
State,  which  changes  the  marks  on  its  military  aircraft  in 
time  of  war,  to  notify  the  change  as  quickly  as  possible  to 
its  own  forces,  as  otherwise  the  aircraft  might  run  the  risk 
of  being  shot  down  by  their  own  side.  For  this  reason  no 
anxiety  need  be  felt  that  there  will  be  any  attempt  to  evade 
compliance  with  the  rule. 

Regret  has  been  expressed  in  some  quarters  that  any 
change  should  be  allowed  in  time  of  war  of  the  marks  adopted 
by  a  particular  State.  The  practical  reasons,  however,  in 
favor  of  allowing  such  modifications  are  overwhelming.  The 
marks  adopted  by  different  countries  for  their  military  ma¬ 
chines  are  in  some  cases  not  very  dissimilar,  and  if  war  broke 
out  between  two  countries  whose  military  machines  bore 
marks  which  were  not  readily  distinguishable,  it  would  be 
essential  that  a  modification  should  be  made. 

Article  8 

The  external  marks,  prescribed  by  the  rules  in  force  in  each 
State,  shall  be  notified  promptly  to  all  other  Powers. 

Modifications  adopted  in  time  of  peace  of  the  rules  pre¬ 
scribing  external  marks  shall  be  notified  to  all  other  Powers 
before  they  are  brought  into  force. 

Modifications  of  such  rules  adopted  at  the  outbreak  of  war 
or  during  hostilities  shall  be  notified  by  each  Power  as  soon 
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as  possible  to  all  other  Powers  and  at  latest  when  they  are 
communicated  to  its  own  fighting  forces. 

*  *  * 

Article  9  is  founded  upon  a  proposal  first  submitted  by  the 
Japanese  Delegation;  an  American  proposal  to  the  same  effect 
was  submitted  at  a  later  stage.  The  subject  of  the  article 
is  one  of  some  difficulty  and  one  which  has  in  times  past 
been  fruitful  of  discussions  and  disagreements  in  connection 
with  warships,  the  Powers  not  having  been  able  to  agree 
whether  the  act  of  sovereignty  involved  in  the  commissioning 
of  a  warship  might  properly  be  exercised  on  the  high  seas 
(see  the  preamble  to  Convention  VII  of  1907). 

The  proposal  received  the  support  of  a  majority  of  the 
delegations  only,  the  French  Delegation  being  unable  to 
accept  it. 


Article  9 

A  belligerent  non-military  aircraft,  whether  public  or  pri¬ 
vate,  may  be  converted  into  a  military  aircraft,  provided  that 
the  conversion  is  effected  within  the  jurisdiction  of  the  bellig¬ 
erent  State  to  which  the  aircraft  belongs  and  not  on  the  high 
seas. 

*  *  * 

The  proposal  submitted  by  the  Japanese  Delegation  would 
also  have  prevented  the  conversion  of  military  aircraft  into 
private  aircraft  except  within  the  jurisdiction  of  the  belligerent 
State  concerned.  The  majority  of  the  members  of  the  Com¬ 
mission  were  of  opinion  that  an  article  on  this  subject  was 
not  required.  It  does  not  seem  likely  that  such  conversion 
would  be  effected  upon  the  high  seas  except  for  the  purpose 
of  enabling  an  aircraft,  not  otherwise  entitled  to  do  so,  to 
enter  neutral  territory.  There  would  be  many  practical  diffi¬ 
culties  in  the  way  of  any  such  conversion:  not  only  would 
identity  marks  have  to  be  affixed  which  would  depend  on 
the  registration  in  the  home  State,  but  a  civilian  crew  would 
have  to  be  obtained  and  various  certificates  would  be  required, 
all  of  which  should  be  dated.  If  the  marks  and  papers  belong¬ 
ing  to  some  other  aircraft  were  used,  the  marks  and  papers 
would  be  false.  A  fraud  would  have  been  practiced  on  the 
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neutral  State.  Even  if  the  proceeding  were  authorized  by 
the  belligerent  State  concerned,  so  that  it  would  be  valid  under 
its  own  law,  the  marks  would  still  be  false  marks  so  far  as 
concerned  the  neutral  State,  and  if  it  became  aware  of  the 
fraud  committed,  it  would  be  justified  in  disregarding  the 
conversion. 

#  *  * 

Article  10  adopts  for  time  of  war  a  principle  which  has 
already  been  adopted  for  private  aircraft  in  time  of  peace 
by  article  8  of  the  Air  Navigation  Convention  of  1919. 

Article  10 

No  aircraft  may  possess  more  than  one  nationality. 

*  *  * 

Chapter  II 

GENERAL  PRINCIPLES 

Article  11  embodies  the  general  principle  that  outside  the 
jurisdiction  of  any  State,  i.e.,  in  the  air  space  over  the  high 
seas,  all  aircraft  have  full  freedom  of  passage.  Provisions 
embodied  in  other  articles  which  restrict  the  liberty  of  indi¬ 
vidual  aircraft  are  to  be  regarded  as  exceptions  to  this  general 
principle. 

Article  11 

Outside  the  jurisdiction  of  any  State,  belligerent  or  neutral, 
all  aircraft  shall  have  full  freedom  of  passage  through  the 
air  and  of  alighting. 

*  *  * 

In  time  of  peace  many  States  are  subject  to  treaty  obliga¬ 
tions  requiring  them  to  allow  aircraft  of  other  States  to  circu¬ 
late  in  the  air  space  above  their  territory.  In  time  of  war  a 
State  must  possess  greater  freedom  of  action.  Article  12 
therefore  recognizes  the  liberty  of  each  State  to  enact  such 
rules  on  this  subject  as  it  may  deem  necessary. 

Article  12 

In  time  of  war  any  State,  whether  belligerent  or  neutral, 
may  forbid  or  regulate  the  entrance,  movement  or  sojourn  of 
aircraft  within  its  jurisdiction. 
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Knowledge  of  the  Existence  of  the  War 

Among  the  provisions  contained  in  the  original  American 
draft  was  an  article  to  the  following  effect: 

“The  liability  of  an  aircraft  for  violation  of  the  laws  of 
war  is  contingent  upon  her  actual  or  constructive  knowledge 
of  the  existence  of  the  war.” 

The  discussions  upon  this  article  led  the  American  Delega¬ 
tion  to  withdraw  the  proposal. 

Knowledge  of  the  existence  of  a  state  of  war  was  frequently 
in  the  past  an  important  element  in  deciding  cases  instituted 
in  prize  courts  for  the  condemnation  of  a  ship  or  goods. 
Sailing  ships  were  often  at  sea  in  old  days  for  months  without 
touching  at  any  port,  and  under  such  conditions  it  was  easy 
for  a  vessel  to  be  unaware  of  the  outbreak  of  war.  The  ques¬ 
tion  diminished  in  importance  when  steamships  tended  to 
replace  sailing  ships,  and  diminished  still  more  in  importance 
when  wireless  telegraphy  was  invented  and  fitted  to  sea-going 
ships. 

With  aircraft  the  case  is  different;  the  velocity  of  their 
flight  and  the  small  supplies  of  fuel  which  they  can  carry 
will  render  it  unusual  for  a  flight  to  exceed  12  hours  in  length. 
Cases  are  therefore  not  likely  to  arise  in  which  there  can  be 
any  doubt  of  the  actual  knowledge  of  the  existence  of  a  state 
of  war,  or  in  which  constructive  knowledge  has  to  be  relied 
on.  Furthermore,  all  aircraft  of  important  size  are  likely  to 
be  fitted  with  a  wireless  installation. 

The  Declaration  of  London,  framed  in  1909,  contained 
provisions  on  this  subject  (see  articles  43  and  45),  and  it  was 
then  found  necessary  to  deal  with  the  matter  in  greater  detail 
than  is  attempted  in  the  above  American  proposal.  Until 
experience  shows  that  it  is  necessary  to  frame  a  rule  on  this 
subject  for  aircraft,  it  seems  more  prudent  to  leave  the  matter 
to  rest  on  the  basis  of  the  general  rules  of  international  law. 

So  far  as  concerns  neutral  Powers,  the  Convention  on  the 
Opening  of  Hostilities  (No.  Ill  of  1907)  lays  down  that  the 
existence  of  a  state  of  war  must  be  notified  to  neutral  Powers, 
and  that  they  are  subject  to  no  obligations  arising  therefrom 
until  the  receipt  of  such  notification.  They  cannot,  however, 
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rely  on  the  absence  of  any  such  notification,  if  it  can  be  estab¬ 
lished  that  they  were  actually  aware  of  the  existence  of  the 
state  of  war.  This  provision  seems  adequate  and  satisfactory. 

*  *  * 


Chapter  III 

BELLIGERENTS 

The  use  of  privateers  in  naval  warfare  was  abolished  by 
the  Declaration  of  Paris,  1856.  Belligerent  rights  at  sea  can 
now  only  be  exercised  by  units  under  the  direct  authority, 
immediate  control  and  responsibility  of  the  State.  This  same 
principle  should  apply  to  aerial  warfare.  Belligerent  rights 
should  therefore  only  be  exercised  by  military  aircraft. 

Article  13 

Military  aircraft  are  alone  entitled  to  exercise  belligerent 
riqhts. 

Operations  of  war  involve  the  responsibility  of  the  State. 
Units  of  the  fighting  forces  must,  therefore,  be  under  the  direct 
control  of  persons  responsible  to  the  State.  For  the  same 
reason  the  crew  must  be  exclusively  military  in  order  that 
they  may  be  subject  to  military  discipline. 

Article  14 

A  military  aircraft  shall  be  under  the  command  of  a  person 
duly  commissioned  or  enlisted  in  the  military  service  of  the 
State;  the  crew  must  be  exclusively  military. 

*  *  * 

Combatant  members  of  the  armed  land  forces  must,  if  they 
are  not  in  uniform,  wear  at  least  a  distinctive  emblem.  So 
long  as  the  officers  or  crew  of  a  military  aircraft  are  on  board 
the  aircraft  there  is  no  risk  of  any  doubt  as  to  their  com¬ 
batant  status,  but  if  they  are  forced  to  land  they  may  become 
separated  from  the  machine.  In  that  event  it  is  necessary  for 
their  own  protection  that  their  combatant  status  should  be 
easily  recognized. 
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Article  15 

Members  of  the  crew  of  a  military  aircraft  shall  wear  a 
fixed  distinctive  emblem  of  such  character  as  to  be  recogniza¬ 
ble  at  a  distance  in  case  they  become  separated  from  their 
aircraft. 

*  *  * 

The  next  article  indicates  the  aircraft  which  may  engage 
m  hostilities,  and  forbids  private  aircraft  from  being  armed 
when  they  are  outside  the  jurisdiction  of  their  own  country. 

The  immunities  which  a  belligerent  is  bound  to  respect  in 
a  non-combatant  impose  upon  the  non-combatant  a  corre¬ 
sponding  obligation  not  to  take  part  in  hostilities.  This  prin¬ 
ciple  applies  equally  to  aerial  warfare.  If  a  distinction  is 
to  be  drawn  between  military  and  other  aircraft,  the  distinc¬ 
tion  must  be  observed  on  both  sides,  and  non-military  aircraft 
must  not  attempt  to  engage  in  hostilities  in  any  form. 

To  give  full  effect  to  this  principle,  a  non-military  aircraft 
must  be  debarred  from  transmitting,  during  flight,  military 
intelligence  for  the  benefit  of  a  belligerent.  This  rule  will  be 
seen,  to  be  natural  and  logical  if  the  peculiar  characteristics 
of  aircraft  are  borne  in  mind.  It  is  as  scouts  and  observers 
that  one  of  their  principal  uses  is  found  in  time  of  war.  If 
non-military  aircraft  were  to  be  allowed  to  act  in  this  capacity, 
injury  of  very  serious  consequence  might  be  done  to  the 
opposing  belligerent.  If  exposed  to  such  risk,  no  belligerent 
could  agree  to  respect  the  immunities  which  a  non-combatant 
aircraft  should  enjoy,  and  the  only  way  to  ensure  such  respect 
is  to  recognize  that  the  transmission  of  military  intelligence 
for.  the  benefit  of  a  belligerent  is  a  participation  in  hostilities, 
which  would  constitute  a  violation  of  the  laws  of  war  and 
would  be  dealt  with  accordingly. 

The  rule  as  framed  has  been  restricted  within  the  narrowest 
limits  compatible  with  military  safety.  It  is  limited  to  trans¬ 
mission  of  intelligence  during  flight.  When  the  flight  has 
been  completed,  the  individual  concerned  will  be  within  the 
jurisdiction  of  some  State,  and  there  the  control  of  the  trans¬ 
mission  of  information  will  be  subject  to  the  regulations  of 
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that  State.  It  will  not  be  affected  by  the  provisions  of  this 
article. 

The  mounting  of  arms  in  time  of  war  may  be  construed  as 
prima  facie  evidence  of  an  intention  to  take  part  in  hostilities. 
It  is  true  that  of  recent  years  certain  States  found  it  necessary 
to  arm  merchant  ships  in  self-protection,  but  the  conditions 
of  air  warfare  are  so  different  that  it  has  not  been  thought 
necessary  to  allow  for  such  a  proceeding  on  the  part  of  air¬ 
craft.  A  gun  would  not  be  an  adequate  protection  to  an 
aircraft  against  illegal  attack,  as  the  first  warning  the  aircraft 
might  have  of  any  such  attack  would  be  an  act  which  might 
involve  its  destruction. 

On  the  other  hand,  to  permit  private  aircraft  to  be  armed 
would  facilitate  acts  of  perfidy  on  the  part  of  an  opposing 
belligerent;  an  aircraft  masquerading  under  false  marks  might 
suddenly  open  fire,  and  the  risk  of  this  would  be  sufficient 
to  render  it  dangerous  for  an  honest  belligerent  to  respect 
the  immunities  of  private  aircraft  to  the  extent  which  he 
would  wish. 

The  interests  of  private  aircraft  are  from  every  point  of 
view  better  served  by  the  adoption  of  a  rule  against  the  arming 
of  private  aircraft  in  time  of  war. 

The  article  as  framed  does  not  extend  to  aircraft  within 
the  jurisdiction  of  their  own  State.  Such  an  extension  would 
be  an  unreasonable  interference  with  the  domestic  jurisdiction 
of  the  State  concerned. 

The  rule  against  aircraft  being  armed  is  limited  to  private 
aircraft.  Public  non-military  aircraft  engaged  in  customs  or 
police  work  may  find  it  necessary  to  carry  arms  because  the 
fulfilment  of  their  functions  renders  it  essential  for  them  to 
be  able  to  apply  coercion  in  case  of  need.  In  their  case,  the 
carriage  of  arms  would  raise  no  presumption  of  an  intention 
to  take  part  in  hostilities,  but  they  are  subject  just  as  much 
as  private  aircraft  to  the  provisions  of  the  first  two  paragraphs 
of  the  article. 

Article  16 

No  aircraft  other  than  a  belligerent  military  aircraft  shall 
engage  in  hostilities  in  any  form. 

The  term  “hostilities”  includes  the  transmission  during 
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flight  of  military  intelligence  for  the  immediate  use  of  a 
belligerent. 

No  private  aircraft,  when  outside  the  jurisdiction  of  its  own 
country,  shall  be  armed  in  time  of  war. 

*  *  * 

The  provisions  of  the  Geneva  Convention  have  been  applied 
maritime  warfare  by  the  Convention  signed  at  The  Hague 
in  1907  (Convention  X  of  1907).  It  will  probably  be  found 
desirable  to  extend  them  in  due  course  to  warfare  in  the  air 
and  to  negotiate  a  special  convention  for  this  purpose.  Pend¬ 
ing  the  conclusion  of  any  such  convention,  a  rule  has  been 
adopted  stating  broadly  that  these  conventions  apply  to  aerial 
warfare.  Flying  ambulances  should  enjoy  the  privileges  and 
immunities  conferred  by  the  Geneva  Convention  upon  mobile 
medical  units  or  sanitary  formations.  The  work,. of  such  flying 
ambulances  must  of  course  be  carried  out  subject  to  similar 
conditions  of  belligerent  control  as  those  laid  down  in  the 
Conventions  of  1906  and  1907,  and  they  must  devote  them¬ 
selves  to  the  task  of  succoring  all  wounded  impartially  in 
accordance  with  the  principles  embodied  in  these  Conventions. 
When  the  new  special  convention  referred  to  above  is  con¬ 
cluded,  the  opportunity  will  no  doubt  be  taken  to  extend  to 
flying  ambulances  the  exemption  from  dues  already  conferred 
by  treaty  upon  hospital  ships  which  enter  a  foreign  port. 

Article  17 

The  principles  laid  down  in  the  Geneva  Convention,  1906, 
and  the  Convention  for  the  adaptation  of  the  said  Convention 
to  Maritime  War  (No.  X  of  1907 )  shall  apply  to  aerial  war¬ 
fare  and  to  flying  ambulances,  as  well  as  to  the  control  over 
flying  ambulances  exercised  by  a  belligerent  commanding 
officer. 

In  order  to  enjoy  the  protection  and  privileges  allowed  to 
mobile  medical  units  by  the  Geneva  Convention,  1906,  flying 
ambulances  must  bear  the  distinctive  emblem  of  the  Red 
Cross  in  addition  to  the  usual  distinguishing  marks. 
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Chapter  IV 

HOSTILITIES 

Article  18  is  intended  to  clear  up  a  doubt  which  arose 
during  the  recent  war.  The  use  of  tracer  bullets  against  air¬ 
craft  was  a  general  practice  in  all  the  contending  armies.  In 
the  absence  of  a  hard  surface  on  which  the  bullet  will  strike, 
an  airman  cannot  tell  whether  or  not  his  aim  is  correct.  These 
bullets  were  used  for  the  purpose  of  enabling  the  airman  to 
correct  his  aim,  as  the  trail  of  vapor  which  they  leave  behind 
indicates  to  him  the  exact  line  of  fire.  In  one  case,  however, 
combatant  airmen  were  arrested  and  put  on  trial  on  the 
ground  that  the  use  of  these  bullets  constituted  a  breach  of 
the  existing  rules  of  war  laid  down  by  treaty. 

The  use  of  incendiary  bullets  is  also  necessary  as  a  means 
of  attack  against  lighter-than-air  craft,  as  it  is  by  setting  fire 
to  the  gas  contained  by  these  aircraft  that  they  can  most 
easily  be  destroyed. 

In  the  form  in  which  the  proposal  was  first  brought  forward 
its  provisions  were  limited  to  a  stipulation  that  the  use  of 
tracer  bullets  against  aircraft  generally,  was  not  prohibited. 

Various  criticisms  were,  however,  made  about  the  proposed 
text,  chiefly  founded  on  the  impracticability  for  an  airman 
while  in  flight  to  change  the  ammunition  which  he  is  using 
in  the  machine  gun  in  his  aircraft.  He  cannot  employ  different 
bullets  in  accordance  with  the  target  at  which  he  is  aiming, 
one  sort  of  ammunition  for  other  aircraft  and  another  sort 
for  land  forces  by  whom  he  may  be  attacked. 

The  Commission,  therefore,  came  to  the  conclusion  that 
the  most  satisfactory  solution  of  the  problem  would  be  to 
state  specifically  that  the  use  of  tracer,  incendiary  or  explosive 
projectiles  by  or  against  aircraft  is  not  prohibited. 

Article  18 

The  use  of  tracer,  incendiary  or  explosive  projectiles  by  or 
against  aircraft  is  not  prohibited. 

This  provision  applies  equally  to  States  which  are  parties 
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to  the  Declaration  of  St.  Petersburg,  1868,  and  to  those  which 
are  not. 

*  *  # 

In  order  that  there  may  be  no  doubt  that  the  use  of  false 
external  marks  is  not  a  legitimate  ruse,  it  has  been  specifically 
prohibited.  By  later  provisions  in  the  rules,  the  use  of  false 
external  marks  is  made  a  ground  for  capture  and  condemna¬ 
tion  of  a  neutral  aircraft. 

What  are  here  referred  to  are  false  marks  of  nationality  or 
character,  the  marks  which  are  dealt  with  in  Chapter  I  of 
these  rules.  The  article  would  not  apply  to  mere  squadron 
badges  or  other  emblems  which  are  only  of  interest  to  one 
particular  belligerent  force. 

Article  19 

The  use  of  false  external  marks  is  forbidden. 

*  *  * 

Another  mode  of  injuring  the  enemy,  which  it  has  seemed 
desirable  to  prohibit,  is  that  of  firing  at  airmen  escaping  from 
a  disabled  aircraft. 

Article  20 

When  an  aircraft  has  been  disabled,  the  occupants  when 
endeavoring  to  escape  by  means  of  a  parachute  must  not  be 
attacked  in  the  course  of  their  descent. 

*  *  # 

Incidents  took  place  in  the  recent  war  which  showed  the 
desirability  of  having  a  distinct  rule  on  the  question  whether 
the  dropping  of  leaflets  for  propaganda  purposes  was  a  legiti¬ 
mate  means  of  warfare.  Attempts  were  made  by  one  bellig¬ 
erent  to  impose  heavy  penalties  on  airmen  who  were  forced 
to  descend  within  his  lines  after  engaging  in  this  work. 

Article  21  has  been  framed  to  meet  this  case.  It  is  not 
limited  to  dropping  leaflets,  as  aircraft  can  disseminate  propa¬ 
ganda  by  other  means,  such,  for  instance,  as  emitting  trails 
of  smoke  in  the  form  of  words  in  the  sky. 

What  is  legalized  by  the  article  is  the  use  of  aircraft  for 
distributing  propaganda.  It  does  not  follow  that  propaganda 
of  all  kinds  is  thereby  validated.  Incitements  to  murder  or 
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assassination  will,  for  instance,  still  be  considered  illegitimate 
forms  of  propaganda. 

Article  21 

The  use  of  aircraft  for  the  purpose  of  disseminating  propa¬ 
ganda  shall  not  be  treated  as  an  illegitimate  means  of  warfare. 

Members  of  the  crews  of  such  aircraft  must  not  be  deprived 
of  their  rights  as  prisoners  of  war  on  the  charge  that  they  have 
committed  such  an  act. 

*  #  # 

Bombardment 

The  subject  of  bombardment  by  aircraft  is  one  of  the  most 
difficult  to  deal  with  in  framing  any  code  of  rules  for  aerial 
warfare. 

The  experiences  of  the  recent  war  have  left  in  the  mind  of 
the  world  at  large  a  lively  horror  of  the  havoc  which  can  be 
wrought  by  the  indiscriminate  launching  of  bombs  and  pro¬ 
jectiles  on  the  non-combatant  populations  of  towns  and  cities. 
The  conscience  of  mankind  revolts  against  this  form  of 
making  war  in  places  outside  the  actual  theater  of  military 
operations,  and  the  feeling  is  universal  that  limitations  must 
be  imposed. 

On  the  other  hand,  it  is  equally  clear  that  the  aircraft  is 
a  potent  engine  of  war,  and  no  State  which  realizes  the  possi¬ 
bility  that  it  may  itself  be  attacked,  and  the  use  to  wffiich 
its  adversary  may  put  his  air  forces  can  take  the  risk  of 
fettering  its  own  liberty  of  action  to  an  extent  which  would 
restrict  it  from  attacking  its  enemy  where  that  adversary 
may  legitimately  be  attacked  with  effect.  It  is  useless,  there¬ 
fore,  to  enact  prohibitions  unless  there  is  an  equally  clear 
understanding  of  what  constitute  legitimate  objects  of  attack, 
and  it  is  precisely  in  this  respect  that  agreement  was  difficult 
to  reach. 

Before  passing  to  a  consideration  of  the  articles  which  have 
been  agreed,  mention  must  be  made  of  the  Declaration  pro¬ 
hibiting  the  Discharge  of  Projectiles  and  Explosives  from 
Balloons,  signed  at  The  Hague  in  1907.  Three  of  the  States 
represented  on  the  Commission*  are  parties  to  that  Declara- 

*  United  States  of  America,  Great  Britain  and  The  Netherlands. 
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tion;  the  other  three  are  not.  Under  the  terms  of  this  Decla¬ 
ration  the  Contracting  Powers  agree  to  prohibit  the  discharge 
of  projectiles  and  explosives  from  balloons  or  by  other  new 
methods  of  a  similar  nature.  Its  terms  are,  therefore,  wide 
enough  to  cover  bombardment  by  aircraft.  On  the  other  hand, 
the  scope  of  the  Declaration  is  very  limited;  in  duration  it 
is  to  last  only  until  the  close  of  the  Third  Peace  Conference, 
a  conference  which  was  to  have  been  summoned  for  1914  or 
1915,  and  its  application  is  confined  to  a  war  between  con¬ 
tracting  States  without  the  participation  of  a  non-contracting 
State. 

The  existence  of  this  Declaration  can  afford  no  solution 
of  the  problems  arising  out  of  the  question  of  bombardment 
from  the  air,  even  for  the  States  which  are  parties  to  it. 

The  number  of  parties  is  so  small  that,  even  if  the  Decla¬ 
ration  were  renewed,  no  confidence  could  ever  be  felt  that 
when  a  war  broke  out  it  would  apply.  A  general  agreement, 
therefore,  on  the  subject  of  bombardment  from  the  air  is 
much  to  be  desired.  For  the  States  which  are  parties  to  it, 
however,  the  Declaration  exists  and  it  is  well  that  the  legal 
situation  should  be  clearly  understood. 

As  between  the  parties  it  will  continue  in  force  and  will 
operate  in  the  event  of  a  war  between  them,  unless  by  mutual 
agreement  its  terms  are  modified,  or  an  understanding  reached 
that  it  shall  be  regarded  as  replaced  by  some  new  conventional 
stipulation;  but  it  will  in  any  case  cease  to  operate  at  the 
moment  when  a  Third  Peace  Conference  concludes  its  labours, 
or  if  any  State  which  is  not  a  party  to  the  Declaration  inter¬ 
venes  in  the  war  as  a  belligerent. 

*  *  # 

No  difficulty  was  found  in  reaching  an  agreement  that 
there  are  certain  purposes  for  which  aerial  bombardment  is 
inadmissible. 

Article  22  has  been  formulated  with  this  object. 

Article  22 

Aerial  bombardment  for  the  purpose  of  terrorizing  the  civil¬ 
ian  population,  of  destroying  or  damaging  private  property 
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not  of  military  character,  or  of  injuring  non-combatants  is 
prohibited. 

*  *  * 

The  Naval  Bombardment  Convention  of  1907  (No.  IX) 
allows  bombardment  for  enforcing  payment  of  requisitions 
for  supplies  necessary  for  the  immediate  use  of  the  naval 
forces  (article  3),  but  not  for  enforcing  payment  of  money 
contributions  (article  4). 

For  aerial  warfare  it  has  been  decided  to  adopt  the  more* 
stringent  rule  of  the  Land  Warfare  Regulations. 

Article  28 

Aerial  bombardment  for  the  purpose  of  enforcing  compli¬ 
ance  with  requisitions  in  kind  or  payment  of  contributions  in 
money  is  prohibited. 

*  *  * 

Agreement  on  the  following  article  specifying  the  objects 
which  may  legitimately  be  bombarded  from  the  air  was  not 
reached  without  prolonged  discussion.  Numerous  proposals 
were  put  forward  by  the  various  delegations  before  unanimity 
was  ultimately  attained.  The  text  of  these  proposals  will 
be  found  in  the  minutes.  In  particular,  mention  may  be  made 
of  an  Italian  proposal  of  February  8,  on  which  the  text  ulti¬ 
mately  adopted  was  in  great  part  founded.  Regret  was 
expressed  by  some  delegations  that  a  more  far-reaching  prohi¬ 
bition  did  not  meet  with  unanimous  acceptance. 

The  terms  of  the  article  are  so  clear  that  no  explanation 
of  the  provisions  is  necessary,  but  it  may  be  well  to  state 
that  in  the  phrase  in  paragraph  2,  “military  establishments 
or  depots,”  the  word  “depots”  is  intended  to  cover  all  collec¬ 
tions  of  supplies  for  military  use  which  have  passed  into  the 
possession  of  the  military  authorities  and  are  ready  for 
delivery  to  the  forces.  “Distinctively  military  supplies”  in 
the  succeeding  phrase  is  intended  to  cover  those  which  by 
their  nature  show  that  they  are  certainly  manufactured  for 
military  purposes. 

If  the  code  of  rules  of  aerial  warfare  should  eventually  be 
annexed  to  a  convention,  paragraph  5  of  the  article  would 
find  a  more  appropriate  place  in  the  convention. 
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It  will  be  noticed  that  for  aerial  bombardment  the  test 
adopted  in  article  25  of  the  Land  Warfare  Regulations,  that 
of  the  town,  etc.,  being  defended,  is  abandoned.  The  nature 
of  the  objective  or  the  use  to  which  it  is  being  put  now  becomes 
the  test. 

Article  24 

(1)  Aerial  bombardment  is  legitimate  only  when  directed 
at  a  military  objective,  that  is  to  say,  an  object  of  which  the 
'■ destruction  or  injury  vwuld  constitute  a  distinct  military 
advantage  to  the  belligerent. 

(2)  Such  bombardment  is  legitimate  only  when  directed 
exclusively  at  the  following  objectives:  military  forces;  mili¬ 
tary  works;  military  establishments  or  depots;  factories  con¬ 
stituting  important  and  well-known  centers  engaged  in  the 
manufacture  of  arms,  ammunition  or  distinctively  military 
supplies ;  lines  of  communication  or  transportation  used  for 
military  purposes. 

(3)  The  bombardment  of  cities,  towns,  villages,  dwellings 
or  buildings  not  in  the  immediate  neighborhood  of  the  opera¬ 
tions  of  land  forces  is  prohibited.  In  cases  where  the  objec¬ 
tives  specified  in  paragraph  2  are  so  situated,  that  they  cannot 
be  bombarded  without  the  indiscriminate  bombardment  of 
the  civilian  population,  the  aircraft  must  abstain  from  bom¬ 
bardment. 

(4)  In  the  immediate  neighborhood  of  the  operations  of 
land  forces,  the  bombardment  of  cities,  towns,  villages,  dwell¬ 
ings  or  buildings  is  legitimate  provided  that  there  exists  a 
reasonable  presumption  that  the  military  concentration  is 
sufficiently  important  to  justify  such  bombardment,  having 
regard  to  the  danger  thus  caused  to  the  civilian  population. 

(5)  A  belligerent  State  is  liable  to  pay  compensation  for 
injuries  to  person  or  to  property  caused  by  the  violation  by 
any  of  its  officers  or  forces  of  the  provisions  of  this  article. 

*  *  * 

Both  in  land  warfare  and  in  maritime  warfare  the  principle 
has  been  adopted  that  certain  special  classes  of  buildings 
must  be  spared  so  far  as  possible  in  case  of  bombardment; 
for  the  former,  by  article  27  of  the  Land  Warfare  Regulations, 
for  the  latter  by  article  5  of  the  Naval  Bombardment  Conven- 
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tion  of  1907  (No.  IX).  A  similar  provision,  largely  based 
on  that  in  the  Naval  Bombardment  Convention,  has  been 
adopted  as  article  25.  By  day,  these  privileged  buildings  must 
be  marked  in  a  way  which  will  make  them  visible  to  aircraft  ; 
the  marks  agreed  on  being  those  laid  down  in  the  Geneva 
Convention  and  in  the  Naval  Bombardment  Convention-  the 

US?,  °iSU?h  ma,rks  is  made  obligatory  so  as  to  correspond 
with  the  duty  placed  on  the  adversary  of  sparing  such  build- 

mgs.  By  night,  however,  the  use  of  lights  to  make  the  special 
signs  visible  is  optional,  because  experience  has  shown  that 
such  lights  may  serve  as  guides  to  night-flying  aircraft  and 
may  thereby  be  of  service  to  the  enemy. 


Article  25 

In  bombardment  by  aircraft,  all  necessary  steps  must  be 
taken  by.  the  commander  to  spare  as  far  as  possible  build¬ 
ings  dedicated  to  public  worship,  art,  science,  or  charitable 
purposes,  historic  monuments,  hospital  ships,  hospitals  and 
other  places  where  the  sick  and  wounded  are  collected,  pro¬ 
vided  such,  buildings,  objects  or  places  are  not  at  the  time 
used  for  military  purposes.  Such  buildings,  objects  and  places 
must  by  day  be  indicated  by  marks  visible  to  aircraft.  The 
use  of  marks  to  indicate  other  buildings,  objects  or  places 
than  those  specified  above  is  to  be  deemed  an  act  of  perfidy. 
The  marks  used  as  aforesaid  shall  be  in  the  case  of  buildings 
protected  under  the  Geneva  Convention  the  red  cross  on  a 
white  ground,  and  in  the  case  of  other  protected  buildings 
a  large  rectangular  panel  divided  diagonally  into  two  pointed 
triangular  portions,  one  black  and  the  other  white. 

A  belligerent  who  desires  to  secure  by  night  the  protection 
for  the  hospitals  and  other  privileged  buildings  above  men¬ 
tioned  must  take  the  necessary  measures  to  render  the  special 
signs  referred  to  sufficiently  visible. 

*  *  * 

A  proposal  was  submitted  by  the  Italian  Delegation  for 
the  purpose  of  securing  better  protection  from  aerial  bombard¬ 
ment  for  important  historic  monuments.  During  the  recent 
war  it  was  not  found  that  the  articles  in  the  Land  Warfare 
Regulations  and  the  Naval  Bombardment  Convention  were 


Hague  Conference:  General  Report  245 

sufficient  to  prevent  historic  monuments  from  being  bom¬ 
barded.  An  unscrupulous  opponent  can  always  allege  that 
they  are  being  used  for  military  purposes  and  ignore  the 
written  agreements  accordingly.  There  is  also  the  possibility 
that  in  the  attack  on  some  object  which  is  a  legitimate  subject 
for  bombardment,  a  historic  monument  in  the  immediate 
vicinity  may  be  injured. 

The  Italian  proposal  comprised  two  new  features,  the  crea¬ 
tion  of  a  zone  round  each  historic  monument  within  which 
the  State  was  to  be  debarred  from  committing  any  act  which 
constituted  a  use  of  the  area  for  military  purposes,  and  a 
system  of  inspection  under  neutral  auspices  to  ensure  that 
the  undertaking  was  carried  out,  both  as  regards  the  monu¬ 
ment  itself  and  the  zone.  By  this  means  any  pretext  for  the 
bombardment  would  be  removed,  and  the  risk  of  uninten¬ 
tional  injury  would  be  minimized. 

The  proposal  received  the  sympathetic  consideration  of  all 
the  Delegations,  and  it  was  accordingly  remitted  to  an  expert 
committee  for  more  detailed  consideration.  Article  26  has 
been  prepared  in  the  light  of  their  report. 

The  Italian  proposal  comprised  not  only  historic  but  also 
artistic  monuments.  It  has  seemed  better  to  omit  the  word 
“artistic”  for  fear  lest  a  divergence  should  appear  to  be 
created  between  the  new  article  and  article  25,  the  language 
of  which  is  modelled  on  article  27  of  the  Land  Warfare  Regu¬ 
lations  and  article  5  of  the  Naval  Bombardment  Convention 
(No.  IX  of  1907).  The  words  “historic  monument”  in  this 
article  are  used  in  a  broad  sense.  They  cover  all  monuments 
which  by  reason  of  their  great  artistic  value  are  historic  today 
or  will  become  historic  in  the  future. 

It  should  be  clearly  understood  that  adoption  of  the  system 
is  only  permissive.  If  a  State  prefers  to  trust  only  to  article 
25  to  secure  protection  of  its  monuments,  there  is  no  obliga¬ 
tion  upon  it  to  notify  them  to  other  Powers  in  peace  time 
and  to  establish  the  surrounding  zones  which  are  not  to  be 
used  for  military  purposes. 

The  notification  must  be  made  through  the  diplomatic 
channel.  It  will  then  be  open  to  any  State  receiving  the 
notification,  if  it  thinks  it  necessary  to  do  so,  to  question 
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within  a  reasonable  time  the  propriety  of  regarding  a  par¬ 
ticular  place  as  an  historic  monument.  If  no  question  is 
raised  with  regard  to  the  monuments  notified,  other  States 
will  be  regarded  as  having  accepted  the  demand  for  the 
protection  of  such  monuments  from  bombardment,  and  the 
immunity  will  then  rest  on  the  basis  of  agreement.  For  the 
same  reason  the  notification  once  made  must  not  be  withdrawn 
after  the  outbreak  of  hostilities. 

Considerable  hesitation  was  expressed  in  accepting  the 
provision  that  notification  must  be  made  in  time  of  peace. 
It  was  urged  that  the  system  proposed  was  a  new  procedure, 
that  particular  monuments  might  be  forgotten,  and  that  more 
elasticity  should  be  allowed.  On  the  other  hand,  it  was  urged 
that  the  essence  of  the  scheme  was  to  get  agreement  as  to 
the  immunity  of  these  monuments,  and  that  unless  notifica¬ 
tion  in  time  of  war  was  excluded,  it  was  not  likely  that  any 
would  be  notified  in  time  of  peace. 

The  effect  of  allowing  a  500-meter  zone  to  be  drawn  round 
each  monument  may  well  be  that  in  certain  special  cases, 
as  for  instance  Venice  or  Florence,  which  are  particularly 
rich  in  ancient  and  historic  monuments,  a  large  portion  of 
the  city  would  be  comprised  within  the  protected  zones.  The 
zones  round  each  monument  will  overlap  and  so  create  a 
continuous  area.  The  subsequent  provisions  will,  however, 
ensure  that  there  is  a  complete  absence  of  military  use  of 
any  portion  of  the  area  so  protected. 

It  was  agreed  that  if  the  belligerents  did  not  for  military 
reasons  place  the  signs  indicated  in  the  article,  enemy  aviators 
had  no  right  by  reason  merely  of  their  absence  to  bombard 
the  zone  in  question,  if  it  had  been  duly  determined  and 
notified. 

In  their  report,  the  experts  stated  that  they  considered  that 
the  marks  designed  to  indicate  the  zones  of  protection  round 
monuments  should  differ  in  design  from  those  prescribed  by 
article  25  for  the  historic  monuments  themselves.  The  Com¬ 
mission  took  note  of  this  recommendation. 

The  prohibition  against  the  use  of  the  zone  surrounding  the 
monument  must  be  very  strictly  interpreted.  There  must 
be  a  complete  cessation  of  the  use  of  any  place,  including, 
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for  instance,  factories  and  railway  lines,  with  a  military 
purpose  in  view. 

The  special  committee  of  inspection  provided  for  by  the 
article  will  be  constituted  by  the  State  which  has  taken 
advantage  of  the  article.  There  would  not  seem  to  be  any 
need  to  establish  the  committee  until  the  outbreak  of  war. 
As  these  special  arrangements  will  have  been  made  in  order 
to  secure  full  protection  for  its  historic  monuments,  the  State 
will  be  bound  to  afford  to  this  committee  the  fullest  opportu¬ 
nity  for  making  the  investigations  they  may  think  necessary. 

Article  26 

The  following  special  rules  are  adopted  for  the  purpose  of 
enabling  States  to  obtain  more  efficient  protection  for  impor¬ 
tant  historic  monuments  situated  within  their  territory,  pro¬ 
vided,  that  they  are  willing  to  refrain  from  the  use  of  such 
monuments  and  a  surrounding  zone  for  military  purposes, 
and  to  accept  a  special  regime  for  their  inspection. 

(1)  A  State  shall  be  entitled,  if  it  sees  fit,  to  establish  a 
zone  of  protection  round  such  monuments  situated  in  its  terri¬ 
tory.  Such  zones  shall  in  time  of  war  enjoy  immunity  from 
bombardment. 

(2)  The  monuments  round  which  a  zone  is  to  be  established 
shall  be  notified  to  other  Powers  in  peace  time  through  the 
diplomatic  channel;  the  notification  shall  also  indicate  the 
limits  of  the  zones.  The  notification  may  not  be  withdrawn 
in  time  of  war. 

(3)  The  zone  of  protection  may  include,  in  addition  to 
the  area  actually  occupied  by  the  monument  or  group  of 
monuments,  an  outer  zone,  not  exceeding  500  meters  in  width, 
measured  from  the  circumference  of  the  said  area. 

( 4 )  Marks  clearly  visible  from  aircraft  either  by  day  or 
by  night  will  be  employed  for  the  purpose  of  ensuring  the 
identification  by  belligerent  airmen  of  the  limits  of  the  zones. 

(5)  The  marks  on  the  monuments  themselves  will  be  those 
defined  in  article  25.  The  marks  employed  for  indicating  the 
surrounding  zones  will  be  fixed  by  each  State  adopting  the 
provisions  of  this  article,  and  will  be  notified  to  other  Powers 
at  the  same  time  as  the  monuments  and  zones  are  notified. 
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(6)  Any  abusive  use  of  the  marks  indicating  the  zones 
referred  to  in  paragraph  5  will  be  regarded  as  an  act  of  perfidy. 

(7)  A  State  adopting  the  provisions  of  this  article  must 
abstain  from  using  the  monument  and  the  surrounding  zone 
for  military  purposes,  or  for  the  benefit  in  any  way  whatever 
of  its  military  organization,  or  from  committing  within  such 
monument  or  zone  any  act  with  a  military  purpose  in  view. 

(8)  An  inspection  committee  consisting  of  three  neutral 
representatives  accredited  to  the  State  adopting  the  provisions 
of  this  article,  or  their  delegates,  shall  be  appointed  for  the 
purpose  of  ensuring  that  no  violation  is  committed  of  the 
provisions  of  paragraph  7.  One  of  the  members  of  the  com¬ 
mittee  of  inspection  shall  be  the  representative  (or  his  dele¬ 
gate)  of  the  State  to  which  has  been  entrusted  the  interests 
of  the  opposing  belligerent. 

tt  *  * 


Espionage 

The  articles  dealing  with  espionage  follow  closely  the  prece¬ 
dent  of  the  Land  Warfare  Regulations. 

Article  27  is  a  verbal  adaptation  of  the  first  paragraph 
of  article  29  of  the  Regulations,  so  phrased  as  to  limit  it  to 
acts  committed  while  in  the  air. 

Consideration  has  been  given  to  the  question  whether  there 
was  any  need  to  add  to  the  provision  instances  of  actions 
which  were  not  to  be  deemed  acts  of  espionage,  such  as  those 
which  are  given  at  the  end  of  article  29  in  the  Regulations, 
and  it  was  suggested  that  article  291  of  the  American  draft 
might  appropriately  be  introduced  in  this  manner.  It  was 
decided  that  this  was  unnecessary.  The  article  submitted  by 
the  American  Delegation  was  intended  to  ensure  that  recon¬ 
naissance  work  openly  done  behind  the  enemy  lines  by  aircraft 
should  not  be  treated  as  spying.  It  is  not  thought  likely  that 
any  belligerent  would  attempt  to  treat  it  as  such. 

*  “Acts  of  the  personnel  of  correctly  marked  enemy  aircraft,  public  or 
private,  done  or  performed  while  in  the  air,  are  not  to  be  deemed 
espionage.” 
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Article  27 

Any  person  on  board  a  belligerent  or  neutral  aircraft  is  to 
be  deemed  a  spy  only  if  acting  clandestinely  or  on  false  pre¬ 
tences  he  obtains  or  seeks  to  obtain,  while  in  the  air,  informa¬ 
tion  within  belligerent  jurisdiction  or  in  the  zone  of  operations 
of  a  belligerent  with  the  intention  of  communicating  it  to 
the  hostile  party. 

*  *  # 

Acts  of  espionage  by  members  of  the  crew  of  an  aircraft 
or  by  persons  who  have  been  carried  in  an  aircraft  may  well 
be  committed  after  they  have  left  the  aircraft.  They  will 
in  that  case  be  subject  to  the  Land  Warfare  Regulations. 

Article  28 

Acts  of  espionage  committed  after  leaving  the  aircraft  by 
members  of  the  crew  of  an  aircraft  or  by  passengers  trans¬ 
ported  by  it  are  subject  to  the  provisions  of  the  Land  Warfare 
Regulations. 

#  #  * 

Two  rules  have  been  adopted  in  land  warfare  with  respect 
to  espionage  which  should  apply  equally  to  aerial  warfare. 
These  are  that  a  spy  cannot  be  punished  without  previous 
trial,  and  that  a  member  of  an  army  who  commits  an  act 
of  espionage  and  succeeds  in  rejoining  the  army  cannot,  if 
he  is  subsequently  captured,  be  made  responsible  for  the 
previous  act  of  espionage.  He  is  entitled  to  be  treated  as  a 
prisoner  of  war. 

Article  29 

Punishment  of  the  acts  of  espionage  referred  to  in  articles 
27  and  28  is  subject  to  articles  30  and  31  of  the  Land  Warfare 
Regulations. 

#  #  # 

Chapter  V 

MILITARY  AUTHORITY  OVER  ENEMY  AND  NEUTRAL  AIRCRAFT 
AND  PERSONS  ON  BOARD 

The  rapidity  of  its  flight  would  enable  an  aircraft  to  em¬ 
barrass  the  operations  of  land  or  sea  forces,  or  even  operations 
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in  the  air,  to  an  extent  which  might  prove  most  inconvenient 
or  even  disastrous  to  a  belligerent  commander.  To  protect 
belligerents  from  improper  intrusions  of  this  kind,  it  is  neces¬ 
sary  to  authorize  belligerent  commanders  to  warn  off  the 
intruders,  and,  if  the  warning  is  disregarded,  to  compel  their 
retirement  by  opening  fire. 

It  is  easy  to  see  that  undue  hardship  might  be  occasioned 
to  neutrals  if  advantage  were  taken  of  the  faculty  so  conferred 
on  belligerent  commanding  officers  and  attempts  were  made 
to  exclude  for  long  or  indefinite  periods  all  neutrals  from 
stipulated  areas  or  to  prevent  communication  between  differ¬ 
ent  countries  through  the  air  over  the  high  seas.  The  present 
provision  only  authorizes  a  commanding  officer  to  warn  off 
aircraft  during  the  duration  of  the  operations  in  which  he 
is  engaged  at  the  time.  The  right  of  neutral  aircraft  to 
circulate  in  the  airspace  over  the  high  seas  is  emphasized  by 
the  provisions  of  article  11,  which  provides  that  “outside  the 
jurisdiction  of  any  State,  belligerent  or  neutral,  all  aircraft 
shall  have  full  freedom  of  passage  through  the  air  and  of 
alighting.” 

Article  30  is  confined  in  terms  to  neutral  aircraft,  because 
enemy  aircraft  are  in  any  event  exposed  to  the  risk  of  capture, 
and  in  the  vicinity  of  military  operations  are  subjected  to 
more  drastic  treatment  than  that  provided  by  this  article. 

It  will  be  noticed  that  the  terms  of  the  article  are  general 
in  character  and  would  comprise  even  neutral  public  or  mili¬ 
tary  aircraft.  It  goes  without  saying  that  the  article  is  not 
intended  to  imply  any  encroachment  on  the  rights  of  neutral 
States.  It  is  assumed  that  no  neutral  public  or  military 
aircraft  would  depart  so  widely  from  the  practice  of  States 
as  to  attempt  to  interfere  with  or  intrude  upon  the  operations 
of  a  belligerent  State. 


Article  SO 

In  case  a  belligerent  commanding  officer  considers  that  the 
presence  of  aircraft  is  likely  to  prejudice  the  success  of  the 
operations  in  which  he  is  engaged  at  the  moment,  he  may 
prohibit  the  passing  of  neutral  aircraft  in  the  immediate 
vicinity  of  his  forces  or  may  oblige  them  to  follow  a  particular 
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route.  A  neutral  aircraft  which  does  not  conform  to  such 
directions,  of  which  it  has  had  notice  issued  by  the  belligerent 
commanding  officer,  may  be  fired  upon. 

*  *  * 

The  power  to  requisition  aircraft  in  occupied  enemy  terri¬ 
tory  is  recognized  in  article  53  of  the  Land  Warfare  Regula¬ 
tions.  The  text  of  article  53  is  not  specific  as  to  whether  it 
includes  neutral  property,  and  though  in  practice  it  is  regarded 
as  doing  so,  it  has  been  thought  well  to  adopt  a  special  rule 
in  harmony  with  article  53.  It  is  not  unreasonable  that 
neutral  owners  of  property  should  receive  payment  for  their 
property  at  once,  as  they  are  not  concerned  with  the  peace 
which  will  be  ultimately  concluded. 

Article  31 

In  accordance  with  the  principles  of  article  53  of  the  Land 
Warfare  Regulations,  neutral  private  aircraft  found  upon 
entry  in  the  enemy’s  jurisdiction  by  a  belligerent  occupying 
force  may  be  requisitioned,  subject  to  the  payment  of  full 
compensation. 

*  *  * 

Property  of  the  enemy  State,  which  may  be  used  for  opera¬ 
tions  of  war,  is  always  liable  to  confiscation  if  it  falls  into 
the  hands  of  the  opposing  belligerent.  It  is  natural,  therefore, 
that  public  aircraft  of  the  enemy  should  be  so  treated. 

Article  17  will  create  an  exception  in  favour  of  flying  ambu¬ 
lances  as  they  will  be  protected  by  article  6  of  the  Geneva 
Convention,  but  this  exception  will  be  subject  to  the  principle 
laid  down  in  article  7  of  the  same  Convention  that  the  pro¬ 
tection  accorded  to  mobile  medical  units  ceases  if  they  are 
made  use  of  to  commit  acts  harmful  to  the  enemy. 

Article  32 

Enemy  public  aircraft,  other  than  those  treated  on  the  same 
footing  as  private  aircraft,  shall  be  subject  to  confiscation 
without  prize  proceedings. 

#  *  # 

Non-military  aircraft  of  belligerent  nationality,  whether 
public  or  private,  should  not  in  general  be  exposed  to  the  risk 
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of  instant  destruction,  but  should  be  given  the  opportunity 
to  land.  If  they  are  flying  in  the  jurisdiction  of  their  own 
State  and  enemy  military  aircraft  approach,  they  should,  for 
their  own  protection,  make  the  nearest  available  landing. 
Failure  to  do  so  exposes  them  to  the  risk  of  being  fired  upon. 

Article  33 

Belligerent  non-military  aircraft,  whether  public  or  private, 
flying  within  the  jurisdiction  of  their  own  State,  are  liable  to 
be  fired  upon  unless  they  make  the  nearest  available  landing 
on  the  approach  of  enemy  military  aircraft. 

*  *  # 

The  preceding  article  has  dealt  with  the  case  of  belligerent 
non-military  aircraft  flying  in  the  jurisdiction  of  their  own 
State.  Article  34  deals  with  the  same  category  of  aircraft 
in  certain  other  circumstances.  If  such  aircraft  are  in  the 
immediate  vicinity  of  the  territory  of  the  enemy  State,  or 
in  the  immediate  vicinity  of  its  military  operations  by  land 
or  sea,  they  run  the  risk  of  being  fired  upon.  They  are,  of 
course,  liable  to  capture  by  reason  of  their  enemy  status, 
but  in  an  area  where  it  is  probable  that  military  operations 
will  be  in  progress,  or  in  any  place  where  they  are  actually 
in  progress,  non-combatant  aircraft  of  belligerent  nationality 
can  only  proceed  at  their  own  risk.  By  their  mere  presence 
they  expose  themselves  to  the  risk  of  being  fired  upon. 

Article  34 

Belligerent  non-military  aircraft,  whether  public  or  private, 
are  liable  to  be  fired  upon,  if  they  fly  (1 )  within  the  jurisdic¬ 
tion  of  the  enemy,  or  (2)  in  the  immediate  vicinity  thereof 
and  outside  the  jurisdiction  of  their  own  State,  or  (3)  in  the 
immediate  vicinity  of  the  military  operations  of  the  enemy 
by  land  or  sea. 

*  *  * 

The  principle  has  already  been  recognized  in  article  30 
that  a  belligerent  commanding  officer  may  warn  off  neutral 
aircraft  from  the  immediate  vicinity  of  his  military  operations. 
If  they  fail  to  comply  with  such  a  warning,  they  run  the  risk 
of  being  fired  upon.  Article  35  deals  with  neutral  aircraft 
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which  may  be  flying  within  the  jurisdiction  of  a  belligerent 
country  at  a  moment  when  military  aircraft  of  the  opposing 
belligerent  approach.  If  warned  of  the  approach  of  such 
military  aircraft,  it  is  their  duty  to  make  a  landing;  otherwise 
they  might  hamper  the  movements  of  the  combatants  and 
expose  themselves  to  the  risk  of  being  fired  upon.  They  are 
not,  however,  exposed  to  the  risk  of  capture  and  condemnation 
as  are  neutral  aircraft  failing  to  comply  with  directions  issued 
by  a  belligerent  commander  under  article  30. 

Article  35 

Neutral  aircraft  flying  within  the  jurisdiction  of  a  bellig¬ 
erent ,  and  warned  of  the  approach  of  military  aircraft  of  the 
opposing  belligerent,  must  make  the  nearest  available  landing. 
Failure  to  do  so  exposes  them  to  the  risk  of  being  fired  upon. 

*  *  * 

Article  36  regulates  the  position  of  members  of  the  crew  and 
of  passengers  of  an  enemy  aircraft  which  falls  into  the  hands 
of  a  belligerent. 

If  the  aircraft  is  a  military  aircraft,  the  crew  will  consist 
of  members  of  the  military  forces  and  will  of  course  be  made 
prisoners  of  war.  Any  passengers  will  share  the  same  fate, 
because  in  time  of  war  a  belligerent  State  would  not  be  using 
its  military  aircraft  for  carrying  non-combatant  individuals 
unless  their  journey  was  a  matter  of  importance  to  the  State. 
Combatant  passengers  would  naturally  be  made  prisoners 
of  war. 

In  the  case  of  public  non-military  aircraft,  the  same  prin¬ 
ciple  applies.  It  is  true  that  the  members  of  the  crew  may 
not  be  members  of  the  military  forces,  but  they  constitute 
part  of  the  State  organization.  As  to  passengers,  they  would 
not  be  carried  on  such  aircraft,  except  for  government  pur¬ 
poses.  There  is,  however,  one  important  exception.  A  state- 
owned  passenger-carrying  aircraft  line  is  not  by  any  means 
an  unlikely  development  and,  if  such  should  be  instituted, 
there  would  be  no  reason  to  apply  this  principle  to  all  the 
passengers  on  such  aircraft.  They  should  only  be  made  pris¬ 
oners  of  war  if  in  the  service  of  the  enemy,  or  enemy  nationals 
fit  for  military  service. 


254  Rules  of  Warfare:  Aircraft  and  Radio 

As  regards  private  aircraft,  it  must  be  remembered  that 
the  crew  will  consist  of  trained  men,  constituting  a  reserve 
upon  which  the  belligerent  can  draw  in  case  of  need.  If  they 
are  of  enemy  nationality,  or  in  the  service  of  the  enemy, 
there  is  good  reason  to  hold  them  as  prisoners  of  war.'  If 
they  are  neutrals  not  in  the  service  of  the  enemy,  they  are 
by  their  service  on  board  an  enemy  aircraft  releasing  other 
men  for  military  purposes.  If  they  are  to  be  given  their 
release,  the  belligerent  should  be  entitled  to  protect  himself 
in  the  future  against  such  indirect  assistance  by  exacting  an 
undertaking  from  each  individual  against  his  serving  in  an 
enemy  aircraft  during  the  remainder  of  the  war.  Such  an 
undertaking  corresponds  to  that  provided  for  in  the  second 
paragraph  of  article  5  of  the  Convention  concerning  restric¬ 
tions  on  the  right  of  capture  in  maritime  war  (No.  XI  of 
1907).  It  was  adopted  there  only  for  the  officers  of  a  mer¬ 
chant  vessel,  because  the  officers  are  the  highly  trained  men. 
In  the  case  of  aircraft,  it  is  reasonable  to  extend  it  to  all  the 
members  of  the  crew. 

What  is  said  in  the  report  on  article  37  dealing  with  the 
crew  and  passengers  of  neutral  private  aircraft  as  to  tempo¬ 
rary  delay  in  effecting  the  release  in  certain  cases  and  as  to 
members  of  the  crew  or  passengers  who  have  rendered  special 
services  to  the  belligerent  being  made  prisoners  of  war,  applies 
also  in  the  case  of  the  crew  and  passengers  of  an  enemy 
aircraft. 

Article  86 

When  an  enemy  military  aircraft  falls  into  the  hands  of 
a  belligerent,  the  members  of  the  crew  and  the  passengers, 
if  any,  may  be  made  prisoners  of  war. 

The  same  rule  applies  to  the  members  of  the  crew  and  the 
passengers,  if  any,  of  an  enemy  public  non-military  aircraft, 
except  that  in  the  case  of  public  non-military  aircraft  devoted 
exclusively  to  the  transport  of  passengers,  the  passengers  will 
be  entitled  to  be  released  unless  they  are  in  the  service  of 
the  enemy,  or  are  enemy  nationals  fit  for  military  service. 

If  an  enemy  private  aircraft  falls  into  the  hands  of  a  bellig¬ 
erent,  members  of  the  crew  who  are  enemy  nationals  or  who 
are  neutral  nationals  in  the  service  of  the  enemy,  may  be  made 
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prisoners  of  war.  Neutral  members  of  the  crew,  who  are  not 
in  the  service  of  the  enemy,  are  entitled  to  be  released  if  they 
sign  a  written  undertaking  not  to  serve  in  any  enemy  aircraft 
while  hostilities  last.  Passengers  are  entitled  to  be  released 
unless  they  are  in  the  service  of  the  enemy  or  are  enemy 
nationals  fit  for  military  service,  in  which  cases  they  may  be 
made  prisoners  of  war. 

Release  may  in  any  case  be  delayed  if  the  military  interests 
of  the  belligerent  so  require. 

The  belligerent  may  hold  as  prisoners  of  war  any  member 
of  the  crew  or  any  passenger  whose  service  in  a  flight  at  the 
close  of  which  he  has  been  captured  has  been  of  special  and 
active  assistance  to  the  enemy. 

The  names  of  individuals  released  after  giving  a  written 
undertaking  in  accordance  with  the  third  paragraph  of  this 
article  will  be  notified  to  the  opposing  belligerent,  who  must 
not  knowingly  employ  them  in  violation  of  their  undertaking. 

*  *  * 

When  circumstances  have  arisen  which  have  led  to  the 
detention  of  a  neutral  private  aircraft  by  a  belligerent,  the 
question  will  arise  of  the  treatment  to  be  meted  out  to  the 
crew  and  to  the  passengers,  if  any,  of  such  aircraft.  In  gen¬ 
eral,  the  crew  of  an  aircraft  will  be  very  expert  individuals, 
whose  services  would  be  of  great  value  to  a  belligerent.  If 
they  are  of  enemy  nationality  or  in  the  service  of  the  enemy, 
or  engaged  in  a  violation  of  neutrality,  there  is  good  reason 
for  detaining  them  as  prisoners  of  war.  If  not,  they  should 
be  released  unconditionally. 

Passengers  who  are  in  the  service  of  the  enemy  or  who  are 
enemy  nationals  fit  for  military  service  may  likewise  be 
detained. 

Immediate  release  of  persons  who  cannot  be  made  prisoners 
of  war  may  not  in  all  cases  be  feasible.  The  fact  that  military 
exigencies  may  necessitate  a  temporary  delay  in  according 
release  does  not  prejudice  the  right  to  such  release  in  due 
course. 

The  peculiar  characteristics  of  aircraft  may  enable  members 
of  the  crew  or  passengers  in  a  neutral  aircraft  in  time  of  war 
to  render  services  of  special  importance  to  a  belligerent. 
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Where  such  services  have  been  rendered  in  the  course  of  the 
flight  in  which  such  persons  were  captured,  the  individuals 
may  be  made  prisoners  of  war,  whatever  their  nationality. 

The  rules  adopted  on  this  subject  are  in  conformity  with 
the  practice  of  the  recent  war,  but  they  have  not  secured 
unanimous  assent.  The  Netherlands  Delegation  has  felt 
unable  to  accept  them  for  two  reasons,  viz.,  firstly,  that  they 
constitute  an  extension  of  the  accepted  rules  of  international 
law,  and  secondly,  because  of  the  absence  of  any  provision 
to  the  effect  that  where  the  detention  of  the  aircraft  has  taken 
place  in  circumstances  which  are  subsequently  made  the  sub¬ 
ject  of  prize  court  proceedings,  and  the  capture  is  held  to 
be  invalid,  the  crew  and  passengers  of  the  aircraft  should  be 
released  unconditionally. 


Article  37 

Members  of  the  crew  of  a  neutral  aircraft  which  has  been 
detained  by  a  belligerent  shall  be  released  unconditionally , 
if  they  are  neutral  nationals  and  not  in  the  service  of  the 
enemy.  If  they  are  enemy  nationals  or  in  the  service  of  the 
enemy,  they  may  be  made  prisoners  of  war. 

Passengers  are  entitled  to  be  released  unless  they  are  in 
the  service  of  the  enemy  or  are  enemy  nationals  fit  for  military 
service,  in  which  cases  they  may  be  made  prisoners  of  war. 

Release  may  in  any  case  be  delayed  if  the  military  interests 
of  the  belligerent  so  require. 

The  belligerent  may  hold  as  prisoners  of  war  any  member 
of  the  crew  or  any  passenger  whose  service  in  a  flight  at  the 
close  of  which  he  has  been  captured  has  been  of  special  and 
active  assistance  to  the  enemy. 

*  #  * 

The  phrase  “prisoner  of  war”  in  its  narrower  sense  is  applied 
to  the  combatant  and  non-combatant  members  of  the  armed 
forces  of  the  belligerent  (see  article  3  of  the  Land  Warfare 
Regulations).  It  is  used  in  articles  36  and  37  in  a  broader 
sense  and  is  applied  to  passengers  or  members  of  the  crew 
of  neutral  and  enemy  aircraft  who  may  not  be  members  of 
the  belligerent  armed  forces  at  all.  To  avoid  any  risk  of 
doubt  as  to  the  treatment  to  which  such  persons  are  entitled, 
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article  38  lays  down  that  their  treatment  shall  not  be  less 
favourable  than  that  to  which  members  of  the  armed  forces 
are  entitled. 

Article  88 

Where  under  the  provisions  of  articles  86  and  37  it  is  pro¬ 
vided  that  members  of  the  crew  or  passengers  may  be  made 
prisoners  of  war,  it  is  to  be  understood  that,  if  they  are  not 
members  of  the  armed  forces,  they  shall  be  entitled  to  treat¬ 
ment  not  less  favourable  than  that  accorded  to  prisoners  of 
war. 

#  #  * 

Chapter  VI 

BELLIGERENT  DUTIES  TOWARDS  NEUTRAL  STATES  AND  NEUTRAL 
DUTIES  TOWARDS  BELLIGERENT  STATES 

To  avoid  any  suggestion  that  it  is  on  the  neutral  govern¬ 
ment  alone  that  the  obligation  is  incumbent  to  secure  respect 
for  its  neutrality,  article  39  provides  that  belligerent  aircraft 
are  under  obligation  to  respect  the  rights  of  neutral  Powers 
and  to  abstain  from  acts  within  neutral  jurisdiction  which  it 
is  the  neutral’s  duty  to  prevent. 

It  will  be  noticed  that  the  article  is  not  limited  to  military 
aircraft;  in  fact  the  second  phrase  will  apply  only  to  bellig¬ 
erent  aircraft  of  other  categories,  as  it  is  they  alone  which 
may  remain  at  liberty  within  neutral  jurisdiction.  All  air¬ 
craft,  however,  including  military,  are  bound  to  respect  the 
rights  of  neutral  Powers. 

Article  39 

Belligerent  aircraft  are  bound  to  respect  the  rights  of 
neutral  Powers  and  to  abstain  within  the  jurisdiction  of  a 
neutral  State  from  the  commission  of  any  act  which  it  is  the 
duty  of  that  State  to  prevent. 

#  #  # 

The  principle  that  belligerent  military  aircraft  should  not 
be  allowed  to  enter  or  circulate  in  neutral  jurisdiction^met 
with  ready  acceptance.  It  is  in  conformity  with  the  rule 
adopted  by  the  European  States  during  the  recent  war. 
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The  immunities  and  privileges  which  article  17  confers  on 
flying  ambulances  will  enable  the  neutral  State  to  admit 
them  to  its  jurisdiction,  if  it  sees  fit. 

Article  40 

Belligerent  military  aircraft  are  forbidden  to  enter  the 
jurisdiction  of  a  neutral  State. 

*  *  * 

The  customary  rules  of  international  law  authorize  the 
admission  of  belligerent  warships  to  neutral  ports  and  waters. 
There  is  no  obligation  upon  neutral  States  to  admit  warships 
belonging  to  belligerent  States,  but  it  is  not  in  general  refused. 
The  admission  of  belligerent  military  aircraft,  however,  is 
prohibited  by  article  40,  and  account  must  therefore  be  taken 
of  the  fact  that  it  has  now  become  the  practice  for  warships 
to  have  a  certain  number  of  aircraft  assigned  to  them  and  that 
these  aircraft  usually  rest  on  board  the  warship.  While  they 
remain  on  board  the  warship  they  form  part  of  it,  and  should 
be  regarded  as  such  from  the  point  of  view  of  the  regulations 
issued  by  the  neutral  States.  They  will  therefore  be  allowed 
to  enter  the  neutral  jurisdiction  on  the  same  footing  as 
the  warship  on  board  which  they  rest,  but  they  must  remain 
on  board  the  warship  and  must  not  commit  any  act  which 
the  warship  is  not  allowed  to  commit. 

Article  41 

Aircraft  on  board  vessels  of  war ,  including  aircraft-carriers , 
shall  be  regarded  as  part  of  such  vessels. 

*  *  * 

The  principle  is  well  established  in  land  warfare  that  com¬ 
batant  forces  of  a  belligerent  must  not  penetrate  within 
neutral  jurisdiction.  If  they  do,  they  are  beyond  the  reach 
of  their  enemy:  they  have  entered  what  is  to  them  an  asylum, 
and  consequently,  if  after  their  visit  to  neutral  territory  they 
were  allowed  to  re-enter  hostilities,  they  would  be  making 
use  of  neutral  territory  to  the  detriment  of  their  adversary. 

From  this  principle  arises  a  duty,  which  is  incumbent  on 
all  neutral  States,  to  do  what  they  can  to  prevent  combatant 
forces  from  entering  their  jurisdiction,  and  to  intern  those 
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which  do.  These  principles  are  recognized  and  adopted  for 
aerial  warfare  by  article  42.  The  obligation  to  intern  covers 
also  aircraft  which  were  within  the  neutral  jurisdiction  at  the 
outbreak  of  hostilities. 

Where  aircraft  and  their  personnel  are  in  distress  and  seek 
shelter  in  neutral  territory,  knowing  that  their  fate  will  be 
internment,  or  where  the  entry  is  due  to  the  fact  that  the 
aircraft  has  lost  its  bearings  or  experienced  engine  trouble 
or  run  out  of  fuel,  the  neutral  State  is  under  no  obligation  to 
exclude  them;  it  is  in  fact  morally  bound  to  admit  them. 
This  is  due  to  the  principle  that  those  who  are  in  distress 
must  be  succored.  The  prohibition  in  the  article  is  aimed  at 
those  who  enter  in  violation  of  the  rights  of  the  neutral  State. 

The  prohibition  on  entry  into  neutral  jurisdiction  leads 
naturally  to  the  further  obligation  incumbent  upon  neutral 
States  to  enforce  compliance  with  the  rule.  It  is  beyond  the 
power  of  any  neutral  State  to  ensure  that  no  belligerent  mili¬ 
tary  aircraft  will  ever  violate  its  neutrality;  its  obligation  is 
limited  to  the  employment  of  the  means  at  its  disposal,  con¬ 
forming  in  this  respect  to  the  phraseology  employed  in  the 
Convention  dealing  with  the  Rights  and  Duties  of  Neutral 
Powers  in  Maritime  War  (No.  XIII  of  1907). 

The  provision  in  the  article  is  limited  to  military  aircraft 
because  it  is  only  in  respect  of  such  craft  that  the  prohibition 
on  entry  is  absolute.  Under  article  12  the  admission  of  private, 
or  public  non-miltary  aircraft  is  within  the  discretion  of  the 
neutral  State.  Where  such  aircraft  penetrate  within  neutral 
jurisdiction  in  violation  of  the  measures  prescribed  by  the 
neutral  Power,  they  will  be  subject  to  such  penalties  as  the 
neutral  Power  may  enact;  these  may  or  may  not  include 
internment.  Recognition  of  this  fact  has  enabled  the  Com¬ 
mission  to  omit  a  provision  which  figured  as  article  11  in  the 
American  draft: 

“A  neutral  government  may  intern  any  aircraft  of  bellig¬ 
erent  nationality  not  conforming  to  its  regulations.” 

The  obligation  on  the  part  of  the  neutral  Power  to  intern 
covers  not  only  the  aircraft,  but  its  equipment  and  contents. 
The  obligation  is  not  affected  by  the  circumstance  which  led 
to  the  military  aircraft  coming  within  the  jurisdiction.  It 
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applies  whether  the  belligerent  aircraft  entered  neutral  juris¬ 
diction,  voluntarily  or  involuntarily,  and  whatever  the  cause. 
It  is  an  obligation  owed  to  the  opposing  belligerent  and  is 
based  upon  the  fact  that  the  aircraft  has  come  into  an  area 
where  it  is  not  subject  to  attack  by  its  opponent. 

The  only  exceptions  to  the  obligation  to  intern  an  aircraft 
are  those  arising  under  articles  17  and  41.  The  first  relates 
to  flying  ambulances.  Under  the  second,  an  aircraft  on  board 
a  warship  is  deemed  to  be  part  of  her,  and  therefore  will 
follow  the  fate  of  that  warship  if  she  enters  neutral  ports  or 
waters.  If  she  enters  under  circumstances  which  render  her 
immune  from  internment,  such  aircraft  will  likewise  escape 
internment. 

The  obligation  to  intern  belligerent  military  aircraft  enter¬ 
ing  neutral  jurisdiction  entails  also  the  obligation  to  intern 
the  personnel.  These  will  in  general  be  combatant  members 
of  the  belligerent  fighting  forces,  but  experience  has  already 
shown  that  in  time  of  war  military  aeroplanes  are  employed 
for  transporting  passengers.  As  it  may  safely  be  assumed 
that  in  time  of  war  a  passenger  would  not  be  carried  on  a 
belligerent  military  aircraft  unless  his  journey  wras  a  matter 
of  importance  to  the  government,  it  seems  reasonable  also 
to  comprise  such  passengers  in  the  category  of  persons  to  be 
interned. 


Article  Jf2 

A  neutral  government  must  use  the  means  at  its  disposal 
to  prevent  the  entry  within  its  jurisdiction  of  belligerent  mili¬ 
tary  aircraft  and  to  compel  them  to  alight  if  they  have  entered 
such  jurisdiction. 

A  neutral  government  shall  use  the  means  at  its  disposal  to 
intern  any  belligerent  military  aircraft  which  is  within  its 
jurisdiction  after  having  alighted  for  any  reason  whatsoever, 
ogether  with  its  crew  and  the  passengers ,  if  any. 

*  *  * 

th^  °f  ^hC  Convention  for  the  adaptation  of 

INo'  v  f  l0  Geneva  Convention  to  Maritime  War 
TSo^X  of  1907),  the  shipwrecked,  wounded  or  sick  members 
the  crew  of  a  belligerent  warship,  who  are  brought  into  a 
neutral  port,  must  be  interned.  The  same  rule  is  applied 
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by  article  43  to  the  personnel  of  a  disabled  belligerent  military 
aircraft,  when  the  men  are  brought  in  on  board  a  military 
aircraft.  It  goes  without  saying  that  such  individuals  could 
not  be  brought  in  and  landed  at  a  neutral  port  without  the 
consent  of  the  neutral  authorities. 

Article  43 

The  personnel  of  a  disabled  belligerent  military  aircraft 
rescued  outside  neutral  waters  and  brought  into  the  jurisdic¬ 
tion  of  a  neutral  State  by  a  neutral  military  aircraft  and  there 
landed  shall  be  interned. 

■if  *  * 

The  principle  is  well  established  in  international  law  that 
in  time  of  war  a  government,  which  remains  neutral,  must 
not  itself  supply  to  a  belligerent  government  arms  or  war 
material.  For  aerial  warfare  effect  is  given  to  this  principle 
by  the  following  article: 


Article  44 

The  supply  in  any  manner,  directly  or  indirectly,  by  a 
neutral  government  to  a  belligerent  Power  of  aircraft,  parts 
of  aircraft,  or  material,  supplies  or  munitions  required  for 
aircraft  is  forbidden. 

*  *  * 

No  obligation  rests  on  a  neutral  State  to  prevent  the  pur¬ 
chase  by  a  belligerent  government  of  articles  of  contraband 
from  persons  within  the  neutral  jurisdiction.  The  purchase 
of  contraband  under  such  conditions  constitutes  a  commercial 
transaction  which  the  neutral  government  is  under  no  obliga¬ 
tion  to  prevent,  although  the  opposing  belligerent  may  take 
such  means  as  international  law  authorizes  to  intercept  the 
delivery  of  the  articles  to  his  enemy.  This  principle  has 
already  been  embodied  in  article  7  of  the  Convention  con¬ 
cerning  the  rights  and  duties  of  neutral  Powers  in  land  war 
(Convention  V  of  1907)  and  in  article  7  of  the  corresponding 
convention  for  maritime  war  (Convention  XIII  of  1907).  To 
apply  it  to  aerial  warfare,  the  following  article  has  been 
adopted: 
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Article  45 

Subject  to  the  provisions  of  article  46,  a  neutral  Power  is 
not  bound  to  prevent  the  export  or  transit  on  behalf  of  a 
belligerent  of  aircraft,  parts  of  aircraft,  or  material,  supplies 
or  munitions  for  aircraft. 

*  *  # 

An  exception  to  the  principle  that  a  neutral  State  is  under 
no  obligation  to  prevent  the  export  of  arms  and  war  material, 
is  found  in  the  accepted  rule  of  international  law  that  neutral 
territory  must  not  be  utilized  as  a  base  of  operations  by  a 
belligerent  government,  and  that  the  neutral  State  must  there¬ 
fore  prevent  the  fitting  out  or  departure  from  its  jurisdiction 
of  any  hostile  expedition  intended  to  operate  on  behalf  of 
one  belligerent  against  the  other.  Such  an  expedition  might 
consist  of  a  single  aeroplane,  if  manned  and  equipped  in  a 
manner  which  would  enable  it  to  take  part  in  hostilities,  or 
carrying  or  accompanied  by  the  necessary  elements  of  such 
equipment.  Consequently,  its  departure  under  circumstances 
which  would  constitute  the  despatch  of  a  hostile  expedition, 
must  be  prevented  by  the  neutral  government. 

It  is  easy  to  see  that  it  is  aircraft  which  have  flown  out 
of  the  neutral  jurisdiction,  which  are  most  likely  to  engage 
in  hostilities  in  some  form  before  delivery  to  the  belligerent 
purchaser  in  the  belligerent  State,  and  it  is  in  these  cases  that 
the  neutral  government  must  take  special  precautions.  All 
risk  will  be  avoided  if  the  aircraft,  despatched  to  the  order 
of  a  belligerent  Power,  does  not  come  within  the  neighbourhood 
of  the  operations  of  the  opposing  belligerent.  The  neutral 
State  should  therefore  prescribe  the  route  which  the  aircraft 
is  to  follow.  This  alone,  however,  will  not  be  sufficient.  The 
aircraft  might  ignore  the  instructions  it  receives.  Guarantees 
for  compliance  must  therefore  be  exacted.  It  will  be  for  the 
neutral  State  to  determine  the  guarantees  which  it  thinks 
necessary,  but  they  must  be  effective  guarantees,  such,  for 
instance,  as  insisting  on  the  aircraft  carrying  a  representative 
of  the  government  to  see  that  the  route  indicated  is  followed. 

To  meet  these  requirements,  the  following  article  has  been 
adopted: 


Hague  Conference:  General  Report 


263 


Article  46 

A  neutral  government  is  bound  to  use  the  means  at  its 
disposal: 

(1)  to  prevent  the  departure  from  its  jurisdiction  of  an 
aircraft  in  a  condition  to  make  a  hostile  attack  against  a 
belligerent  Power,  or  carrying  or  accompanied  by  appliances 
or  materials  the  mounting  or  utilization  of  which  woidd  enable 
it  to  make  a  hostile  attack,  if  there  is  reason  to  believe  that 
such  aircraft  is  destined  for  use  against  a  belligerent  Power; 

(2)  to  prevent  the  departure  of  an  aircraft  the  crew  of 
which  includes  any  member  of  the  combatant  forces  of  a 
belligerent  Power ; 

(3)  to  prevent  work  upon  an  aircraft  designed  to  prepare 
it  to  depart  in  contravention  of  the  purposes  of  this  article. 

On  the  departure  by  air  of  any  aircraft  despatched  by 
persons  or  companies  in  neutral  jurisdiction  to  the  order  of 
a  belligerent  Power,  the  neutral  government  must  prescribe 
for  such  aircraft  a  route  avoiding  the  neighbourhood  of  the 
military  operations  of  the  opposing  belligerent,  and  must  exact 
whatever  guarantees  may  be  required  to  ensure  that  the  air¬ 
craft  follows  the  route  prescribed. 

#  *  * 

The  height  to  which  aircraft  can  ascend  would  enable  them 
to  be  used  for  observation  purposes  from  a  spot  within  neutral 
jurisdiction,  i.e.,  within  the  airspace  above  neutral  territory 
or  territorial  waters,  if  hostilities  were  in  progress  close  to 
the  frontier  between  two  States.  Such  proceedings  might  be 
extremely  harmful  to  belligerent  interests,  and  if  the  observa¬ 
tions  were  made  on  behalf  of  one  of  the  belligerents  and  for 
the  purpose  of  supplying  him  with  information,  would  amount 
to  an  improper  use  of  neutral  territory.  To  meet  this  con¬ 
tingency,  the  following  provision  has  been  adopted: 

Article  47 

A  neutral  State  is  bound  to  take  such  steps  as  the  means 
at  its  disposal  permit  to  prevent  within  its  jurisdiction  aerial 
observation  of  the  movements,  operations  or  defences  of  one 
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belligerent,  with  the  intention  of  informing  the  other  bellig¬ 
erent. 

The  prohibition  of  aerial  observation  within  neutral  terri¬ 
tory  on  belligerent  account  must  apply  equally  to  the  case  of 
aircraft  on  board  belligerent  warships  when  in  neutral  waters. 
To  avoid  all  misconception  on  this  point,  the  following  para¬ 
graph  has  been  added: 

This  'provision  applies  equally  to  a  belligerent  military 
aircraft  on  board  a  vessel  of  war. 

*  *  * 

The  measures  which  a  neutral  government  may  be  obliged 
to  take  to  compel  respect  for  its  rights  may  entail  the  use  of 
force;  fire  may  have  to  be  opened  on  foreign  aircraft,  even 
military  aircraft  of  another  State.  Following  the  analogy  of 
article  10  of  Convention  V  of  1907  (Rights  and  Duties  of 
Neutral  Powers  in  Land  War)  and  article  26  of  Convention 
XIII  (Rights  and  Duties  of  Neutral  Powers  in  Maritime 
War),  it  has  been  thought  well  to  declare  that  the  measures, 
even  of  force,  taken  by  a  neutral  Power  for  this  purpose 
cannot  be  regarded  as  acts  of  war.  Still  less  could  they  be 
regarded  as  unfriendly  acts,  seeing  that  they  are  taken  in 
specific  exercise  of  rights  conferred  or  recognized  by  treaty. 

It  may  be  well  to  add  that  the  neutral  government  will 
not  be  responsible  for  any  injury  or  damage  done  to  the 
aircraft  or  other  object. 

Article  48 

The  action  of  a  neutral  Power  in  using  force  or  other  means 
at  its  disposal  in  the  exercise  of  its  rights  or  duties  under 
these  rules  cannot  be  regarded  as  a  hostile  act. 

*  *  * 

Chapter  VII 

VISIT  AND  SEARCH,  CAPTURE  AND  CONDEMNATION 

Both  the  American  and  British  drafts  when  first  submitted 
to  the  Commission  provided  for  the  use  of  aircraft  in  exer¬ 
cising  against  enemy  commerce  the  belligerent  rights  which 
international  law  has  sanctioned.  This  principle  has  not 
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met  with  unanimous  acceptance;  the  Netherlands  Delegation 
has  not  felt  able  to  accept  it.  The  standpoint  adopted  by 
this  Delegation  is  that  the  custom  and  practice  of  interna¬ 
tional  law  is  limited  to  a  right  on  the  part  of  belligerent  war¬ 
ships  to  capture  after  certain  formalities  merchant  vessels 
employed  in  the  carriage  of  such  commerce.  No  justification 
exists  for  the  extension  of  those  rights  to  an  aircraft,  which 
is  a  new  engine  of  war  entirely  different  in  character  from  a 
warship  and  unable  to  exercise  over  merchant  vessels  or 
private  aircraft  a  control  similar  to  that  exercised  by  a  war¬ 
ship  over  merchant  vessels.  Consequently  there  is  no  reason 
to  confer  on  a  military  aircraft  the  right  to  make  captures 
as  if  it  were  a  warship,  and  no  reason  to  subject  commerce 
to  capture  when  carried  in  an  aircraft.  In  developing  inter¬ 
national  law  the  tendency  should  be  in  the  direction  of  con¬ 
ferring  greater,  not  less,  immunity  on  private  property. 

For  these  reasons  the  Netherlands  Delegation  has  not 
accepted  the  rules  contained  in  Chapter  VII  and  its  partici¬ 
pation  in  the  discussion  of  individual  rules  has  been  subject 
to  the  general  reserves  made  with  regard  to  the  whole  chapter. 

The  majority  of  the  delegations  have  not  felt  able  to  reject 
the  principle  that  the  aircraft  should  be  allowed  to  exercise 
the  belligerent  right  of  visit  and  search,  followed  by  capture 
where  necessary,  for  the  repression  of  enemy  commerce  carried 
in  an  aircraft  in  cases  where  such  action  is  permissible.  This 
principle  is  embodied  in  article  49,  of  which  the  text  is  as 
follows: 


Article  49 

Private  aircraft  are  liable  to  visit  and  search  and  to  capture 
by  belligerent  military  aircraft. 

#  #  # 

No  article  on  the  subject  of  the  exercise  by  belligerent  mili¬ 
tary  aircraft  of  the  right  of  visit  and  search  of  merchant 
vessels  has  secured  the  votes  of  a  majority  of  the  delegations, 
and  therefore  no  article  on  the  subject  is  included  in  the  code 
of  rules.  Nevertheless  all  the  delegations  are  impressed  with 
the  necessity  of  surrounding  with  proper  safeguards  the  use 
of  aircraft  against  merchant  vessels.  Otherwise  excesses 
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analogous  to  those  which  took  place  during  the  recent  war 
might  be  reproduced  in  future  wars. 

The  reason  why  no  agreed  text  has  been  adopted  by  the 
Commission  is  due  to  divergence  of  view  as  to  what  action 
an  aircraft  should  be  permitted  to  take  against  a  merchant 
vessel. 

The  aircraft  in  use  today  are  light  and  fragile  things. 
Except  in  favourable  circumstances  they  would  not  be  able  to 
alight  on  the  water  and  send  a  man  on  board  a  merchant 
vessel  at  the  spot  where  the  merchant  vessel  is  first  encoun¬ 
tered  ( visite  sur  'place).  To  make  the  right  of  visit  and 
search  by  an  aircraft  effective  it  would  usually  be  necessary 
to  direct  the  merchant  vessel  to  come  to  some  convenient 
locality  where  the  aircraft  can  alight  and  send  men  on  board 
for  the  purpose.  This  would  imply  a  right  on  the  part  of  the 
belligerent  military  aircraft  to  compel  the  merchant  vessel 
to  deviate  from  her  course  before  it  was  in  possession  of  any 
proofs  derived  from  an  examination  of  the  ship  herself  and 
her  papers  that  there  were  circumstances  of  suspicion  which 
justified  such  interference  with  neutral  trade.  If  the  devia¬ 
tion  which  the  merchant  vessel  was  obliged  to  make  was 
prolonged,  as  might  be  the  case  if  the  aircraft  was  operating 
far  from  land,  the  losses  and  inconvenience  imposed  on  neutral 
shipping  would  be  very  heavy. 

Is  or  is  not  a  warship  entitled  to  oblige  a  merchant  vessel 
to  deviate  from  her  course  for  the  purpose  of  enabling  the 
right  of  visit  and  search  to  be  carried  out?  Would  an  aircraft 
be  exercising  its  rights  in  conformity  with  the  rules  to  which 
surface  warships  are  subject  if  it  obliged  a  merchant  vessel 
to  deviate  from  her  course  in  this  way?  Even  if  a  warship 
is  entitled  on  occasion  to  oblige  a  merchant  vessel  to  deviate 
from  her  course  before  visiting  her,  can  a  similar  right  be 
recognized  for  military  aircraft  without  opening  the  door  to 
very  great  abuses? 

These  are  the  questions  upon  which  the  views  entertained 
by  the  delegations  differed  appreciably,  and  indicate  the 
reasons  why  it  was  not  found  possible  to  devise  any  text  on 
which  all  parties  could  agree. 
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The  French  Delegation  declared  that  aircraft  must  conform 
to  the  rules  to  which  surface  warships  are  subject. 

The  French  Delegation  proposed  the  following  text: 

“Aircraft  are  forbidden  to  operate  against  merchant  vessels, 
whether  surface  or  submarine,  without  conforming  to  the 
rules  to  which  surface  warships  are  subject.” 

In  view  of  the  differences  of  opinion  manifested  in  regard 
to  the  above  questions,  the  Delegation  regarded  this  formula 
as  the  only  one  which  was  likely  to  receive  the  support  of 
a  majority  of  the  Commission. 

The  American  Delegation  considered  that  a  merchant  vessel 
should  be  boarded  when  she  is  encountered,  but  maintained 
that,  even  if  a  departure  from  this  rule  might  in  exceptional 
circumstances  be  permitted  in  visit  and  search  by  surface 
ships,  a  similar  concession  to  aircraft,  with  their  limited  means 
of  boarding,  would  readily  have  the  effect  of  converting  the 
exception  into  the  rule.  They  stated  that  they  were  not 
advised  of  anything  in  the  record  of  the  Washington  Confer¬ 
ence  showing  an  intention  to  authorize  surface  ships  or  sub¬ 
marines  to  divert  merchant  vessels,  without  boarding  them, 
to  a  port  for  examination;  but  that,  were  the  case  otherwise, 
the  Washington  Conference  had  decided  that  the  subject  of 
aircraft,  which  presented  difficulties  of  its  own  and  which 
might  involve  questions  different  from  those  pertaining  even 
to  submarines,  should  be  dealt  with  separately;  and  that  to 
permit  aircraft,  with  their  rapidity  and  range  of  flight,  to 
control  and  direct  by  orders  enforceable  by  bombing,  and 
without  visit  and  search,  the  movement  of  merchant  vessels 
on  the  high  seas  would,  in  their  opinion,  give  rise  to  an  inad¬ 
missible  situation. 

The  American  Delegation,  therefore,  proposed  the  following 
text: 

“Aircraft  are  forbidden  to  visit  and  search  surface  or  sub¬ 
surface  vessels  without  conforming  in  all  respects  to  the  rules 
to  which  surface  vessels  authorized  to  conduct  visit  and  search 
are  subject. 

“In  view  of  the  irregularities  to  which  the  use  of  aircraft 
against  merchant  vessels  might  give  rise,  it  is  declared  that 
aircraft  cannot  divert  a  merchant  vessel  from  its  course  with- 
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out  first  boarding  it;  that  in  no  event  may  an  aircraft  destroy 
a  merchant  vessel  unless  the  crew  and  passengers  of  such 
vessel  have  first  been  placed  in  safety;  and  that  if  an  aircraft 
cannot  capture  a  merchant  vessel  in  conformity  with  these 
rules  it  must  desist  from  attack  and  from  seizure  and  permit 
such  vessel  to  proceed  unmolested.” 

The  British  Delegation  maintained  that  the  problem  con¬ 
nected  with  visit  and  search  of  merchant  vessels  by  aircraft 
was  analogous  to  that  of  the  exercise  of  such  rights  by  sub¬ 
marines,  and  that  the  most  satisfactory  solution  of  the  problem 
would  be  to  apply  mutatis  mutandis  the  wording  of  article  1 
of  the  Treaty  signed  at  Washington  on  February  6,  1922,  for 
the  protection  of  the  lives  of  neutrals  and  non-combatants 
at  sea  in  time  of  war. 

This  Delegation  maintained  that  by  using  the  language 
of  that  treaty  as  proposed,  the  question  of  the  right  to  oblige 
a  merchant  vessel  to  deviate  to  a  reasonable  extent  would 
be  solved  because  the  wording  adopted  at  Washington  had 
been  modified  so  as  to  admit  this  right.  The  British  Delegates 
proposed  the  following  text: 

The  use  of  aircraft  against  merchant  vessels  must  be  regu¬ 
lated  by  the  following  provisions,  which,  being  in  conformity 
with  the  rules  adopted  by  civilized  nations  for  the  protection 
of  the  lives  of  neutrals  and  non-combatants  at  sea  in  time 

of  war,  are  to  be  deemed  an  established  part  of  international 
law: 

A  merchant  vessel  must  be  ordered  to  submit  to  visit  and 
search  to  determine  its  character  before  it  can  be  seized. 

A  merchant  vessel  must  not  be  attacked  unless  it  refuses 
to  submit  to  visit  and  search  after  warning  or  to  proceed  as 
directed  after  seizure. 

A  merchant  vessel  must  not  be  destroyed  unless  the  crew 
and  passengers  have  first  been  placed  in  safety. 

Belligerent  aircraft  are  not  under  any  circumstances  exempt 
irom  the  universal  rules  above  stated;  and  if  an  aircraft 
cannot  capture  a  merchant  vessel  in  conformity  with  these 
rules,  the  existing  law  of  nations  requires  it  to  desist  from 
attack  and  from  seizure  and  to  permit  the  merchant  vessel 
to  proceed  unmolested  ” 
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The  Japanese  view  was  based  on  the  practical  difficulty  in 
the  way  of  exercise  of  the  right  of  visit  and  search  by  aircraft. 
Visit  and  search  is  a  necessary  preliminary  to  capture,  and 
unless  an  aircraft  is  physically  capable  of  carrying  it  out 
the  recognition  of  the  right  of  military  aircraft  to  conduct 
operations  against  merchant  vessels  may  lead  to  a  recurrence 
of  the  excesses  practiced  against  enemy  and  neutral  merchant 
vessels  m  the  submarine  campaign  initiated  during  the  recent 
war.  Therefore,  the  Japanese  Delegation  preferred  not  to 
recognize  the  right  at  all.  But,  in  the  end,  as  the  amended 
American  text*  removed  the  greater  part  of  their  fear  of 
possible  abuse,  they  expressed  readiness  to  accept  it,  and  sug¬ 
gested  at  the  same  time  that  the  text  had  better  be  completed 
by  the  addition  of  the  last  sentence  of  the  British  text. 

The  Italian  Delegation  accepted  the  British  point  of  view; 
it  maintained  that  diversion  of  merchant  vessels  by  surface 
warships  was  recognized  and  that  the  wording  of  the  Wash¬ 
ington  Treaty  should  be  repeated.  To  prevent  any  abusive 
exercise  of  the  right  by  aircraft,  the  Italian  Delegation  pro¬ 
posed  to  add  the  following  sentences  to  the  paragraphs  of 
the  Washington  Treaty  as  set  out  in  the  British  text. 

After  the  first  paragraph  add : 

Visit  must  in  general  be  carried  out  where  the  merchant 
vessel  is  first  encountered.  Nevertheless,  in  cases  where  it 
may  be  impossible  to  alight  and  there  is  at  the  same  time  good 
ground  for  suspicion,  the  aircraft  may  order  the  merchant 
vessel  to  deviate  to  a  suitable  locality,  reasonably  accessible, 
where  she  may  be  visited.  If  no  good  cause  for  this  action 
is  shown,  the  belligerent  State  must  pay  compensation  for 
the  loss  caused  by  the  order  to  deviate.” 

After  the  third  paragraph  add: 

“If  the  merchant  vessel  is  in  the  territorial  waters  of  the 
enemy  State  and  not  on  the  high  seas,  she  may  be  destroyed 
after  previous  notice  has  been  given  to  the  persons  on  board 
to  put  themselves  in  a  place  of  safety  and  reasonable  time 
has  been  given  them  for  so  doing.” 

The  Italian  Delegation  also  intimated  that  for  the  sake  of 

*  See  minute  105  (Minutes  of  the  Commission,  p.  98). 
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arriving  at  an  agreement,  it  would  vote  in  favour  of  the  French 
text  given  above.  In  accepting  it,  however,  it  declared: 

(1)  That  in  the  existing  practice  of  maritime  war  the 
majority  of  European  Powers  admitted  that  if  visit  on  the 
spot  where  the  merchant  vessel  was  encountered  was  impos¬ 
sible,  surface  warships  are  entitled  to  oblige  merchant  vessels 
to  deviate  to  a  suitable  spot  where  the  visit  can  take  place; 

(2)  That  even  if  it  is  not  desired  to  rest  on  the  maritime 
practice  indicated  above,  the  Italian  Delegation  must  main¬ 
tain  the  right  of  belligerent  aircraft  to  exercise  the  right  of 
visit  in  accordance  with  the  texts  of  the  amendments  proposed. 

The  Netherlands  Delegation  accepted  the  American  pro¬ 
posal  as  the  one  which  limited  most  narrowly  the  exercise  of 
belligerent  rights  by  aircraft. 

When  put  to  the  vote  the  American  proposal  was  sup¬ 
ported  by  the  Japanese  and  Netherlands  Delegations  and 
opposed  by  the  British,  French  and  Italian.  The  French 
proposal  was  opposed  by  the  American,  British,  Japanese  and 
Netherlands  Delegations.  The  British  and  Italian  Delega¬ 
tions  explained  that  they  could  only  support  it  if  it  was 
amplified  in  the  way  indicated  in  the  British  and  Italian 
amendments. 

Although  all  the  Delegations  concurred  in  the  expression 
of  a  desire  to  adopt  such  rules  as  would  assure  the  observance 
of  the  dictates  of  humanity  as  regards  the  protection  of  the 
lives  of  neutrals  and  non-combatants,  the  Commission,  by 
reason  of  a  divergence  of  views  as  to  the  method  by  which 
this  result  would  best  be  attained,  was  unable  to  agree  upon 
an  article  dealing  with  the  exercise  of  belligerent  rights  by 
aircraft  against  merchant  vessels. 

The  code  of  rules  proposed  by  the  Commission  therefore 
leaves  the  matter  open  for  future  regulation. 

#  #  # 

While  aircraft  are  in  flight  in  the  air,  the  operation  of  visit 
and  search  cannot  be  effected  so  long  as  aircraft  retain  their 
present  form.  Article  49  therefore  necessitates  the  recognition 
of  a  right  on  the  part  of  belligerent  military  aircraft  to 
order  non-military  aircraft  to  alight  in  order  that  the  right 
of  visit  and  search  may  be  exercised.  They  must  not  only 
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be  ordered  to  alight,  but  they  must  be  allowed  to  proceed 
to  a  suitable  locality  for  the  purpose.  It  would  be  a  hardship 
to  the  neutral  if  he  was  obliged  to  make  a  long  journey  for 
this  purpose,  and  the  locality  must,  therefore,  not  only  be 
suitable,  but  must  be  reasonably  accessible — that  is,  reason¬ 
ably  convenient  of  access.  A  more  precise  definition  than 
this  can  scarcely  be  given;  what  is  reasonably  convenient 
of  access  is  a  question  of  fact  to  be  determined  in  each  case 
in  the  light  of  the  special  circumstances  which  may  be  present. 
If  no  place  can  be  found  which  is  reasonably  convenient  of 
access,  the  aircraft  should  be  allowed  to  continue  its  flight. 

As  is  the  case  with  merchant  vessels,  a  refusal  to  comply 
with  such  belligerent  directions  will  expose  the  aircraft  to 
the  use  of  force  for  the  purpose  of  insisting  on  compliance. 
Just  as  the  belligerent  right  has  received  universal  acceptance 
in  maritime  war,  so  is  the  principle  admitted  that  the  neutral 
vessel  is  under  a  duty  to  submit  to  it  and  if  in  consequence 
of  her  failure  to  do  so,  she  is  damaged  or  sunk,  she  has  no 
right  to  complain,  seeing  that  she  has  failed  to  comply  with 
an  obligation  imposed  upon  her  by  the  law  of  nations.  This 
principle  does  not,  however,  entitle  a  belligerent  to  apply  force 
unnecessarily.  His  measures  of  coercion  must  be  limited  to 
what  is  reasonably  required  to  secure  the  fulfilment  of  his 
object. 

It  is  for  this  reason  that  a  warship  always  fires  a  shot  across 
the  bows  of  a  vessel  before  attempting  to  hit  the  vessel  herself, 
and,  even  when  obliged  to  fire  at  the  vessel  herself,  must 
still  take  all  measures  within  her  power  to  rescue  the  crew 
and  passengers.  Recognition  of  a  similar  right  on  the  part 
of  aircraft  to  apply  force  must  be  conditioned  by  the  obliga¬ 
tion  on  the  part  of  the  aircraft  not  to  apply  force  to  a  greater 
extent  than  is  necessary.  It  would  be  so  easy  for  the  aircraft 
to  take  measures  which  might  at  once  entail  the  destruction 
of  the  aircraft  and  the  loss  of  life  of  everybody  therein  that 
it  is  essential  to  recognize  the  principle  that  force  must  only 
be  employed  to  the  extent  which  is  reasonably  necessary. 

Article  50 

Belligerent  military  aircraft  have  the  right  to  order  public 
non-military  and  private  aircraft  to  alight  in  or  proceed  for 
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visit  and  search  to  a  suitable  locality  reasonably  accessible. 

Refusal,  after  warning,  to  obey  such  orders  to  alight  or  to 
proceed  to  such  a  locality  for  examination  exposes  an  aircraft 
to  the  risk  of  being  fired  upon. 

#  *  # 

The  next  article  deals  with  the  position  of  a  neutral  public 
non-military  aircraft.  The  future  of  commercial  aviation 
may  involve  the  establishment  of  state-owned  lines  of  aircraft 
for  commercial  purposes.  The  principle  has  already  been 
recognized  that  such  aircraft  must  be  treated  upon  the  same 
footing  as  private  aircraft.  Their  subjection  to  the  exercise 
of  the  right  of  visit  and  search  and  capture  must,  therefore, 
be  assured.  Where  public  non-military  aircraft  are  not  used 
for  commercial  purposes,  the  general  rule  must  apply  accord¬ 
ing  to  which  a  belligerent  warship  can  only  visit  the  public 
vessels  of  a  friendly  Power  so  far  as  may  be  necessary  for 
the  purpose  of  ascertaining  their  character,  i.e.,  by  the  verifi¬ 
cation  of  their  papers. 

Article  51 

Neutral  public  non-military  aircraft,  other  than  those  which 
are  to  be  treated  as  private  aircraft,  are  subject  only  to  visit 
for  the  purpose  of  the  verification  of  their  papers. 

*  *  * 

Article  52  applies  to  aircraft  in  time  of  war  the  principle 
which  already  obtains  in  the  case  of  merchant  vessels,  namely, 
that  an  enemy  merchant  vessel  is  liable  to  capture  in  all 
circumstances. 

Article  52 

Enemy  private  aircraft  are  liable  to  capture  in  all  circum¬ 
stances. 

*  #  * 

The  next  article  deals  with  the  grounds  upon  which  a 
neutral  private  aircraft  may  be  captured. 

(a)  The  first  is  where  it  resists  the  legitimate  exercise  of 
belligei'ent  rights.  This  is  in  harmony  with  article  63  of  the 
Declaration  of  London.  As  first  submitted  to  the  Commis¬ 
sion,  the  text  included  the  words  “or  flees.”  On  due  considera¬ 
tion,  however,  these  words  were  omitted.  The  reasons  for 
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this  omission  cannot  be  stated  better  than  is  done  in  the  report 
on  article  63  of  the  Declaration  of  London,  prepared  by  M. 
Renault: 

“If  the  vessel  is  stopped,  and  it  is  shown  that  it  was  only 
in  order  to  escape  the  inconvenience  of  being  searched  that 
recourse  was  had  to  flight,  and  that  beyond  this  she  had  done 
nothing  contrary  to  neutrality,  she  will  not  be  punished  for 
her  attempt  at  flight.  If,  on  the  other  hand,  it  is  established 
that  the  vessel  has  contraband  on  board,  or  that  she  has  in 
some  way  or  other  failed  to  comply  with  her  duty  as  a  neutral, 
she  will  suffer  the  consequences  of  her  infraction  of  neutrality, 
but  in  this  case,  as  in  the  last,  she  will  not  undergo  any  pun¬ 
ishment  for  her  attempt  at  flight.  Expression  was  given  to 
the  contrary  view,  namely,  that  a  ship  should  be  punished 
for  an  obvious  attempt  at  flight  as  much  as  for  forcible  resist¬ 
ance.  It  was  suggested  that  the  prospect  of  having  the 
escaping  vessel  condemned  as  good  prize  would  influence  the 
captain  of  the  cruiser  to  do  his  best  to  spare  her.  But  in  the 
end  this  view  did  not  prevail.” 

( b )  The  second  ground  for  capture  is  that  of  the  failure 
of  a  neutral  aircraft  to  comply  with  directions  given  by  a 
belligerent  commanding  officer  enjoining  the  withdrawal  of 
neutral  aircraft  from  the  immediate  vicinity  of  his  military 
operations.  By  the  terms  of  article  30,  a  neutral  aircraft 
disregarding  such  a  prohibition  is  exposed  to  the  risk  of  being 
fired  upon.  It  might  well  be  thought  that  such  risk  would 
involve  a  sufficient  deterrent  without  rendering  non-compli¬ 
ance  a  ground  of  capture.  The  reason  why  capture  has  been 
added  is  due  to  the  peculiar  circumstances  of  warfare  in  the 
air.  The  right  to  oblige  aircraft  to  avoid  the  scene  of  military 
operations  would  only  be  made  use  of  in  cases  where  it  was 
a  matter  of  importance  to  the  belligerent  to  ensure  their 
absence,  and  consequently  where  effective  measures  must  be 
taken  to  secure  compliance.  If  a  neutral  private  aircraft  is 
to  be  fired  upon  for  this  purpose,  it  is  desirable  to  render  it 
as  little  likely  as  possible  that  it  shall  be  fired  upon  in  a  way 
that  will  involve  its  destruction.  If  the  airman  knows  that 
the  aircraft,  when  forced  to  alight,  may  be  made  the  subject 
of  capture,  he  is  less  tempted  to  secure  observance  of  the 
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rule  by  firing  in  a  way  which  will  involve  the  destruction  of 
the  aircraft. 

(c)  The  third  ground  for  capture  is  where  the  aircraft  is 
engaged  in  unneutral  service.  This  phrase  “unneutral  service” 
formed  the  subject  of  careful  consideration  in  the  Naval  Con¬ 
ference  of  London  in  1908  and  1909,  at  the  time  when  the 
Declaration  of  London  was  framed.  The  meaning  attached 
to  the  term  by  the  Commission  in  the  preparation  of  the  pres¬ 
ent  text  is  that  used  in  articles  45  and  46  of  that  Declaration, 
the  intention  being  to  render  those  articles  applicable  in  the 
case  of  similar  action  on  the  part  of  aircraft.  For  instance, 
it  will  cover  an  act  amounting  to  taking  a  direct  part  in 
hostilities,  such  as  that  mentioned  in  the  second  paragraph 
of  article  16.  The  Commission  would  also  refer  to  that  por¬ 
tion  of  the  Report  on  the  Declaration  of  London  which  deals 
with  unneutral  service  (articles  45  and  46)  as  they  are  in 
entire  concurrence  with  it. 

( d )  The  fourth  ground  for  capture  is  that  a  neutral  private 
aircraft  is  armed  in  violation  of  article  16,  which  stipulates 
that  outside  its  own  jurisdiction  a  private  aircraft  must  not 
be  armed.  The  carriage  of  arms  by  a  private  aircraft  under 
such  circumstances  gives  rise  to  a  well-founded  suspicion  of 
an  intention  to  take  part  in  hostilities  in  violation  of  the 
laws  of  war. 

(e)  The  fifth  ground  for  capture  is  that  an  aircraft  has  no 
marks  or  is  bearing  false  marks  in  violation  of  article  19. 

(/)  The  sixth  ground  for  capture  is  the  absence  or  irregu¬ 
larity  of  the  papers  of  the  aircraft.  This  rule  is  in  accordance 
with  that  which  prevails  in  maritime  warfare.  The  papers 
which  must  be  carried  are  indicated  with  greater  precision  in 
article  54. 

(g)  The  seventh  ground  for  capture  is  that  of  an  aircraft 
being  found  manifestly  out  of  the  proper  line  of  its  flight  as 
indicated  by  its  papers  and  where  no  sufficient  reason  is  found 
for  its  presence  in  that  locality.  The  importance  of  this  rule 
from  the  point  of  view  of  aerial  warfare  is  due  to  the  ease 
with  which  aircraft  can  be  used  for  reconnaissance  work,  even 
though  they  may  be  masquerading  as  neutral  aircraft  engaged 
in  innocent  occupations.  It  may  well  be  that  in  any  partic- 


Hague  Conference:  General  Report  275 

ular  case  the  aircraft  will  be  able  to  establish  the  innocence 
of  its  presence.  It  may  have  been  blown  out  of  its  course; 
it  may  have  been  compelled  to  make  a  deviation  to  secure 
supplies;  it  may  even  have  intentionally  deviated  for  the 
purpose  of  avoiding  an  area  in  which  it  considered  that  mili¬ 
tary  operations  were  possible.  It  is,  therefore,  to  the  interest 
of  both  parties — the  belligerent  and  the  neutral — that  ample 
opportunity  for  enquiry  should  be  given  to  the  belligerent 
before  exercising  his  right  of  capture.  It  will  only  be  where 
the  results  of  such  investigations  show  that  there  is  good  cause 
for  suspicion  that  the  aircraft  was  engaged  in  some  improper 
operations  that  capture  will  be  resorted  to. 

(h)  The  eighth  ground  for  capture  is  where  the  neutral 
private  aircraft  carries,  or  itself  constitutes,  contraband  of 
war.  This  sub-head  is  framed  upon  the  basis  that  the  term 
"contraband  of  war”  will  bear  the  same  meaning  as  it  has 
in  maritime  warfare. 

(i)  The  ninth  ground  for  capture  is  that  the  aircraft  is 
engaged  in  a  breach  of  blockade.  “Blockade”  is  here  used 
in  the  same  sense  in  which  it  is  employed  in  Chapter  1  of 
the  Declaration  of  London,  that  is  to  say,  an  operation  of 
war  for  the  purpose  of  preventing  by  the  use  of  warships 
ingress  or  egress  of  commerce  to  or  from  a  defined  portion 
of  the  enemy’s  coast.  It  has  no  reference  to  a  blockade 
enforced  without  the  use  of  warships,  nor  does  it  cover  mili¬ 
tary  investments  of  particular  localities  on  land.  These 
operations,  which  may  be  termed  “aerial  blockade,”  were  the 
subject  of  special  examination  by  the  experts  attached  to  the 
various  Delegations  who  framed  a  special  report  on  the  sub¬ 
ject  for  consideration  by  the  Full  Commission.  The  conditions 
contemplated  in  this  sub-head  are  those  of  warships  enforcing 
a  blockade  at  sea  with  aircraft  acting  in  cooperation  with 
them.  As  the  primary  elements  of  the  blockade  will,  there¬ 
fore,  be  maritime,  the  recognized  principles  applicable  to  such 
blockade,  as  for  instance  that  it  must  be  effective  (Declaration 
of  Paris,  article  4),  and  that  it  must  be  duly  notified  and  its 
precise  limits  fixed,  will  also  apply.  This  is  intended  to  be 
shown  by  the  use  of  the  words  “breach  of  blockade  duly 
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established  and  effectively  maintained”  in  the  text  of  the 
sub-head. 

It  is  too  early  yet  to  indicate  with  precision  the  extent  to 
which  the  cooperation  of  aircraft  in  the  maintenance  of 
blockade  at  sea  may  be  possible;  experience  alone  can  show. 
Nevertheless  it  is  necessary  to  indicate  the  sense  in  which 
the  Commission  has  used  the  word  “effective.”  As  pointed 
out  in  the  Declaration  of  London,  the  effectiveness  of  a 
blockade  is  a  question  of  fact.  The  word  “effective”  is 
intended  to  ensure  that  it  must  be  maintained  by  a  force 
sufficient  really  to  prevent  access  to  the  enemy  coast-line. 
The  prize  court  may  for  instance  have  to  consider  what  pro¬ 
portion  of  surface  vessels  can  escape  the  watchfulness  of  the 
blockading  squadrons  without  endangering  the  effectiveness 
of  the  blockade;  this  is  a  question  which  the  prize  court  alone 
can  determine.  In  the  same  way,  this  question  may  have  to 
be  considered  where  aircraft  are  cooperating  in  the  mainte¬ 
nance  of  a  blockade. 

The  invention  of  the  aircraft  cannot  impose  upon  a  bellig- 
eient  who  desires  to  institute  a  blockade  the  obligation  to 
employ  aircraft  in  cooperation  with  his  naval  forces.  If  he 
does  not  do  so,  the  effectiveness  of  the  blockade  would  not 
be  affected  by  failure  to  stop  aircraft  passing  through.  It 
is  only  where  the  belligerent  endeavours  to  render  his  blockade 
effective  in  the  air  space  above  the  sea  as  well  as  on  the 
surface  itself  that  captures  of  aircraft  will  be  made  and  that 

any  question  of  the  effectiveness  of  the  blockade  in  the  air 
could  arise. 

The  facility  with  which  an  aircraft,  desirous  of  entering 
he  blockaded  area,  could  evade  the  blockade  by  passing  out¬ 
side  the  geographical  limits  of  the  blockade,  has  not  escaped 
the  attention  of  the  Commission.  This  practical  question 
may  affect  the  extent  to  which  belligerents  will  resort  to 
blockade  m  future,  but  it  does  not  affect  the  fact  that  where 
a  blockade  has  been  established  and  an  aircraft  attempts  to 
pass  through  into  the  blockaded  area  within  the  limits  of  the 
blockade,  it  should  be  liable  to  capture. 

The  Netherlands  Delegation  proposed  to  suppress  (i)  on  the 
ground  that  air  blockade  could  not  be  effectively  maintained, 
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basing  its  opinion  on  its  interpretation  of  the  experts’  report 
on  the  subject. 

The  British,  French,  Italian  and  Japanese  Delegations 
voted  for  its  maintenance.  The  American  Delegation  voted 
for  its  maintenance  ad  referendum. 

( k )  The  tenth  ground  for  capture  is  that  the  private  air¬ 
craft  has  been  transferred  from  belligerent  to  neutral  nation¬ 
ality  with  a  view  to  escaping  the  disadvantages  which  enemy 
status  confers  upon  aircraft.  This  sub-head  has  been  inserted 
in  order  that  so  far  as  possible  the  rules  applicable  to  maritime 
warfare  should  apply  to  warfare  in  the  air. 

The  sub-head  as  adopted  does  not  embody  the  detailed 
provisions  of  the  Declaration  of  London  (articles  55  and  56) 
because  those  articles  constituted  a  compromise  between  two 
competing  principles  and  have  not  stood  the  test  of  experience. 

The  sub-heads  enumerated  above  comprise  those  which  the 
Commission  has  considered  sufficient  to  justify  capture. 
Experience  may  show  that  other  cases  will  arise  in  which 
capture  may  be  necessary,  as  great  development  may  yet 
occur  in  the  science  of  aviation. 

The  article  concludes  with  a  proviso  that  the  act  which 
constitutes  the  ground  of  capture  must  have  occurred  in  the 
course  of  the  flight  in  which  the  neutral  aircraft  came  into 
belligerent  hands.  This  proviso  would  not,  of  course,  apply 
to  the  case  of  transfer  from  belligerent  to  neutral  nationality. 

Account  must  also  be  taken  of  the  special  case  provided 
for  in  article  6  of  the  rules  for  the  control  of  radio  in  time 
of  war  under  which  merchant  vessels  or  aircraft  transmitting 
intelligence  may  in  certain  circumstances  be  liable  to  capture 
for  a  period  of  one  year  from  the  commission  of  the  act 
complained  of. 

Article  63 

A  neutral  private  aircraft  is  liable  to  capture  if  it: 

(a)  resists  the  legitimate  exercise  of  belligerent  rights; 

(b)  violates  a  prohibition  of  which  it  has  had  notice  issued 
by  a  belligerent  commanding  officer  under  article  30; 

(c)  is  engaged  in  unneutral  service; 

(d)  is  armed  in  time  of  war  when  outside  the  jurisdiction 
of  its  own  country ; 


278  Rules  of  Warfare:  Aircraft  and  Radio 

(e)  has  no  external  marks  or  uses  false  marks ; 

(f)  has  no  papers  or  insufficient  or  irregular  papers; 

(g)  is  manifestly  out  of  the  line  between  the  point  of 
departure  and  the  point  of  destination  indicated  in  its 
papers  and,  after  such  enquiries  as  the  belligerent  may 
deem  necessary,  no  good  cause  is  shown  for  the  devia¬ 
tion.  The  aircraft,  together  with  its  crew  and  passen¬ 
gers,  if  any,  may  be  detained  by  the  belligerent,  pending 
such  enquiries; 

(h)  carries,  or  itself  constitutes,  contraband  of  war; 

(i)  is  engaged  in  breach  of  a  blockade  duly  established  and 
effectively  maintained; 

(k)  has  been  transferred  from  belligerent  to  neutral  na¬ 
tionality  at  a  date  and  in  circumstances  indicating  an 
intention  of  evading  the  consequences  to  which  an 
enemy  aircraft,  as  such,  is  exposed. 

Provided  that  in  each  case,  except  (k),  the  ground  for  cap¬ 
ture  shall  be  an  act  carried  out  in  the  flight  in  which  the 
neutral  aircraft  came  into  belligerent  hands,  i.e.,  since  it  left 
its  point  of  departure  and  before  it  reached  its  point  of 
destination. 

#  *  # 

By  custom  and  tradition  practical  uniformity  has  arisen  as 
to  the  papers  which  a  merchant  vessel  is  expected  to  carry. 
There  is  no  serious  divergence  between  the  legislation  now  in 
force  in  civilized  countries.  No  practical  inconvenience,  there¬ 
fore,  arises  in  the  application  of  the  established  rule  of  mari¬ 
time  war,  that  a  vessel  is  liable  to  capture  if  it  has  no  papers 
or  if  the  papers  are  irregular.  Similar  uniformity  would  no 
doubt  in  time  arise  in  connection  with  aircraft,  particularly 
if  the  Air  Navigation  Convention  of  1919  becomes  universal. 
It  has,  however,  been  thought  prudent  to  indicate  in  a  special 
article  the  facts  which  the  papers  found  on  board  an  aircraft 
must  indicate  if  its  papers  are  to  be  held  sufficient.  Under 
article  6  the  papers  to  be  borne  by  an  aircraft  are  those 
prescribed  by  the  laws  of  its  own  State.  The  forms,  names 
and  number  of  such  papers  are  therefore  a  matter  to  be  deter¬ 
mined  by  each  State  except  so  far  as  it  may  already  be  bound 
by  treaty  stipulations.  Article  54  prescribes  the  points  that 
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must  be  established  by  such  papers,  that  is  to  say,  it  ensures 
that  the  papers  shall  give  the  belligerent  information  on  the 
points  which  it  is  important  for  him  to  know.  They  must 
show  the  nationality  of  the  aircraft,  the  names  and  nationality 
of  the  crew  and  the  passengers,  the  points  of  departure  and 
destination  of  the  flight,  particulars  of  the  cargo,  and  must 
include  the  necessary  logs.  The  legislation  in  force  in  each 
State  must  be  sufficient  to  satisfy  this  rule  if  it  desires  that 
its  aircraft  shall  escape  trouble  in  time  of  war.  It  is  not 
thought  that  this  article  will  involve  any  inconvenience,  as 
legislation  which  would  not  prescribe  at  least  as  much  as 
the  above  on  the  subject  of  aircraft  is  unlikely  to  be  enacted 
by  any  State. 

Article  5Jj 

The  papers  of  a  private  aircraft  will  be  regarded  as  insuffi¬ 
cient  or  irregular  if  they  do  not  establish  the  nationality  of 
the  aircraft  and  indicate  the  names  and  nationality  of  the 
crew  and  passengers,  the  points  of  departure  and  destination 
of  the  flight,  together  with  particulars  of  the  cargo  and  the 
conditions  under  which  it  is  transported.  The  logs  must  also 
be  included. 

*  *  * 

The  practice  has  now  become  universal  for  belligerent  States 
to  institute  a  prize  court  in  which  proceedings  will  take  place 
for  adjudicating  on  all  cases  of  capture  of  ships  or  goods 
effected  in  maritime  war.  It  is  in  the  interest  of  neutrals 
that  this  system  has  been  developed.  If  aircraft  are  to  be 
allowed  to  exercise  the  belligerent  right  of  capture,  it  is  only 
proper  that  the  same  protection  should  be  accorded  to  neutrals 
as  in  the  case  of  captures  effected  by  warships. 

This  view  has  readily  obtained  unanimous  assent,  and  is 
embodied  in  article  55. 


Article  55 

Capture  of  an  aircraft  or  of  goods  on  board  an  aircraft  shall 
be  made  the  subject  of  prize  proceedings,  in  order  that  any 
neutral  claim  may  be  duly  heard  and  determined. 
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The  provisions  of  articles  52  and  53  deal  only  with  the 
grounds  for  capture.  They  do  not  prescribe  the  rule  which 
is  to  be  applied  by  the  prize  court.  Reflection  has  led  the 
Commission  to  the  view  that,  save  in  certain  exceptional  cases 
where  aircraft  will  have  been  captured  for  reasons  peculiar 
to  aerial  warfare,  the  decisions  of  the  prize  courts  in  adjudi¬ 
cating  on  captures  effected  by  aircraft,  should  proceed  on  the 
same  principles  as  those  which  obtain  in  captures  by  warships. 
If  the  jurisdiction  of  the  prize  courts  is  to  apply  in  aerial 
warfare  as  well  as  in  maritime  warfare,  it  is  convenient  that 
the  rules  applied  should  be  the  same  in  both  cases.  It  would 
be  impossible  to  frame  an  exact  code,  at  the  present  stage, 
of  the  rules  which  prize  courts  apply,  nor  indeed  would  it 
be  within  the  competence  of  this  Commission  to  do  so  as  far 
as  concerns  maritime  warfare.  It  would  certainly  lead  to 
divergence  between  rules  applied  in  the  case  of  aerial  captures 
and  those  applied  in  the  case  of  maritime  captures.  The 
simplest  solution  has  therefore  been  found  in  the  adoption 
of  the  principle  that  the  prize  court  should  apply  the  same 
rules  in  both  cases. 

The  special  cases  which  have  to  be  provided  for  are  those 
where  an  aircraft  has  no  marks  or  has  used  false  marks,  or 
has  been  found  armed  in  time  of  war  outside  the  jurisdiction 
of  its  own  country,  and  also  in  the  case  where  a  neutral 
aircraft  has  violated  the  rule  that  it  must  not  infringe  the 
directions  of  the  belligerent  commanding  officer  to  keep  away 
from  the  immediate  vicinity  of  his  military  operations.  In 
these  cases  it  is  agreed  that  the  aircraft  should  be  liable  to 
condemnation. 


Article  56 

A  private  aircraft  captured  upon  the  ground  that  it  has  no 
external  marks  or  is  using  false  marks,  or  that  it  is  armed  in 
time  of  war  outside  the  jurisdiction  of  its  own  country,  ic 
liable  to  condemnation. 

A  neutral  private  aircraft  captured  upon  the  ground  that 
it  has  disregarded  the  direction  of  a  belligerent  commanding 
officer  under  article  30  is  liable  to  condemnation,  unless  it  can 
justify  its  presence  within  the  prohibited  zone. 
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In  all  other  cases ,  the  prize  court  in  adjudicating  upon  any 
case  of  capture  of  an  aircraft  or  its  cargo,  or  of  postal  corre¬ 
spondence  on  board  an  aircraft,  shall  apply  the  same  rules 
as  ivould  be  applied  to  a  merchant  vessel  or  its  cargo  or  to 
postal  correspondence  on  board  a  merchant  vessel. 

*  *  * 

The  destruction  of  neutral  merchant  vessels  first  came  into 
prominence  as  a  belligerent  practice  at  the  time  of  the  Russo- 
Japanese  War.  It  was  not  without  difficulty  that  an  agree¬ 
ment  was  reached  between  the  Powers  as  to  the  extent  to 
which  the  practice  should  be  recognized  in  maritime  war.  In 
the  case  of  enemy  vessels,  the  practice  has  always  been  recog¬ 
nized  as  legitimate,  subject  to  the  overriding  principle  that 
the  persons  on  board  must  be  placed  in  safety  and  the  papers 
of  the  vessel  must  be  secured.  This  principle  has  been  adapted 
to  aerial  warfare  by  article  57,  of  which  the  text  is  as  follows: 

Article  57 

Private  aircraft  which  are  found  upon  visit  and  search  to 
be  enemy  aircraft  may  be  destroyed  if  the  belligerent  com¬ 
manding  officer  finds  it  necessary  to  do  so,  provided  that  all 
persons  on  board  have  first  been  placed  in  safety  and  all  the 
papers  of  the  aircraft  have  been  preserved. 

*  * 

The  articles  dealing  with  the  destruction  of  neutral  aircraft 
are  largely  based  upon  the  provisions  of  the  Declaration  of 
London,  but  the  language  used  is  of  a  more  restrictive  charac¬ 
ter,  so  as  to  reduce  the  possibilities  of  an  abuse  of  the  practice, 
as  happened  in  the  late  war.  Destruction  is  limited  to  cases 
where  an  aircraft  is  captured  in  circumstances  which  show 
that  it  would  be  liable  to  condemnation  on  the  ground  of 
unneutral  service,  or  on  the  ground  that  it  has  no  marks  or 
bears  false  marks.  Apart  from  these  cases,  destruction  can 
only  be  justified  by  the  existence  of  grave  military  emergen¬ 
cies  which  would  not  justify  the  officer  in  command  in  releas¬ 
ing  the  aircraft.  In  all  cases,  destruction  must  be  justified 
by  the  circumstance  that  sending  the  aircraft  in  for  adjudi¬ 
cation  would  be  impossible,  or  would  imperil  the  safety  of 
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the  belligerent  aircraft  or  the  success  of  the  operations  in 
which  it  is  engaged. 

Article  58 

Private  aircraft  which  are  found  upon  visit  and  search  to 
he  neutral  aircraft  liable  to  condemnation  upon  the  ground 
of  unneutral  service,  or  upon  the  ground  that  they  have  no 
external  marks  or  are  bearing  false  marks,  may  be  destroyed, 
if  sending  them  in  for  adjudication  would  be  impossible  or 
would  imperil  the  safety  of  the  belligerent  aircraft  or  the 
success  of  the  operations  in  which  it  is  engaged.  Apart  from 
the  cases  mentioned  above,  a  neutral  private  aircraft  must 
not  be  destroyed  except  in  the  gravest  military  emergency, 
which  would  not  justify  the  officer  in  command  in  releasing 
it  or  sending  it  in  for  adjudication. 

#  *  # 

The  safeguards  designed  to  ensure  full  protection  for  neutral 
interests  in  the  case  of  any  such  destruction  are  embodied 
in  article  59.  The  persons  on  board  must  be  placed  in  safety. 
The  papers  must  be  secured  in  order  that  they  may  be  avail¬ 
able  in  the  forthcoming  prize  court  proceedings.  The  captor 
must  then  bring  the  case  before  the  prize  court  and  must 
establish,  firstly,  the  need  for  destruction,  and  secondly,  when 
that  is  established,  the  validity  of  the  capture.  Failure  to 
establish  the  first  point  will  expose  him  to  the  risk  of  paying 
compensation  to  all  the  parties  interested  in  the  aircraft  and 
its  cargo.  Failure  to  establish  the  second  will  place  him  in 
the  same  position  in  which  he  would  be  if  the  aircraft  had 
not  been  destroyed,  and  he  had  been  ordered  to  make  restitu¬ 
tion  of  the  aircraft  or  cargo  improperly  captured. 

Article  59 

Before  a  neutral  private  aircraft  is  destroyed,  all  persons 
on  board  must  be  placed  in  safety,  and  all  the  papers  of  the 
aircraft  must  be  preserved. 

A  captor  who  has  destroyed  a  neutral  private  aircraft  must 
bring  the  capture  before  the  prize  court,  and  must  first  estab¬ 
lish  that  he  was  justified  in  destroying  it  under  article  58. 
If  he  fails  to  do  this,  parties  interested  in  the  aircraft  or  its 
cargo  are  entitled  to  compensation.  If  the  capture  is  held 
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to  be  invalid,  though  the  act  of  destruction  is  held  to  have 
been  justifiable,  compensation  must  be  paid  to  the  parties 
interested  in  place  of  the  restitution  to  which  they  would  have 
been  entitled. 

*  *  # 

The  special  case  of  the  destruction  of  contraband  on  board 
an  aircraft,  apart  from  the  destruction  of  the  aircraft  itself, 
is  dealt  with  in  article  60,  which  proceeds  on  lines  similar  to 
article  54  of  the  Declaration  of  London.  After  the  contraband 
has  been  destroyed,  the  aircraft  will  be  allowed  to  continue 
its  flight.  Similar  provision  is  made  for  the  protection  of 
neutral  interests  as  under  the  preceding  articles. 

The  article  as  adopted  is  limited  to  absolute  contraband, 
but  three  Delegations  considered  that  the  word  "absolute” 
should  be  deleted,  and  that  the  article  should  extend  to  all 
forms  of  contraband,  as  in  article  54  of  the  Declaration  of 
London. 

Article  60 

Where  a  neutral  private  aircraft  is  captured  on  the  ground 
that  it  is  carrying  contraband,  the  captor  may  demand  the 
surrender  of  any  absolute  contraband  on  board,  or  may  pro¬ 
ceed  to  the  destruction  of  such  absolute  contraband,  if  sending 
in  the  aircraft  for  adjudication  is  impossible  or  would  imperil 
the  safety  of  the  belligerent  aircraft  or  the  success  of  the 
operations  in  which  it  is  engaged.  After  entering  in  the  log 
book  of  the  aircraft  the  delivery  or  destruction  of  the  goods, 
and  securing,  in  original  or  copy,  the  relevant  papers  of  the 
aircraft,  the  captor  must  allow  the  neutral  aircraft  to  continue 
its  flight. 

The  provisions  of  the  second  paragraph  of  Article  59  will 
apply  where  absolute  contraband  on  board  a  neutral  private 
aircraft  is  handed  over  or  destroyed. 

*  *  * 

Chapter  VIII 

DEFINITIONS 

In  some  countries,  the  word  "military”  is  not  generally 
employed  in  a  sense  which  includes  “naval.”  To  remove  any 
ambiguity  on  this  point  a  special  article  has  been  adopted. 
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Article  61 

The  term  “military”  throughout  these  rules  is  to  be  read 
as  referring  to  all  branches  of  the  forces,  i.e.,  the  land  forces, 

the  naval  forces  and  the  air  forces. 

*  *  * 

Article  62  is  intended  to  remove  all  risk  of  doubt  as  to 
whether  aircraft  personnel  should,  in  matters  not  covered  by 
these  rules  or  by  conventions  as  to  the  application  of  which 
there  can  be  no  doubt,  be  governed  by  the  Land  Warfare 
Regulations  or  by  the  unwritten  rules  governing  maritime 
war.  The  rules  to  be  applied  are  those  contained  in  the  Land 
Warfare  Regulations.  Regard  must  be  had  to  the  last  para¬ 
graphs  of  the  Convention  to  which  the  Land  Warfare  Regu¬ 
lations  are  attached,  that  cases  not  provided  for  are  not 
intended,  for  want  of  a  written  prohibition,  to  be  left  to  the 
arbitrary  judgment  of  military  commanders.  In  all  such  cases 
the  population  and  belligerents  are  to  remain  under  the  pro¬ 
tection  of  the  rule  of  the  principles  of  the  law  of  nations, 
as  they  result  from  the  usages  established  between  civilized 
nations,  from  the  laws  of  humanity  and  the  requirements  of 
the  public  conscience. 

The  French  Delegation  expressed  the  opinion  that  the  terms 
of  article  62  were  hardly  adequate  to  cover  a  subject  so 
complex. 

Article  62 

Except  so  far  as  special  rules  are  here  laid  down  and  except 
also  so  far  as  the  provisions  of  Chapter  VII  of  these  Rules 
or  international  conventions  indicate  that  maritime  law  and 
procedure  are  applicable,  aircraft  personnel  engaged  in  hos¬ 
tilities  come  under  the  laws  of  war  and  neutrality  applicable 
to  land  troops  in  virtue  of  the  custom  and  practice  of  inter¬ 
national  law  and  of  the  various  declarations  and  conventions 
to  which  the  States  concerned  are  parties. 

*  *  # 

Jurisdiction 

The  British  draft  code  contained  an  article  (No.  9)  stipu¬ 
lating  that  for  the  purpose  of  the  proposed  rules,  territory 
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over  which  a  Power  exercises  a  protectorate  or  a  mandate, 
and  also  protected  States,  should  be  assimilated  to  the  national 
territory  of  that  Power.  The  Japanese  Delegation  drew  atten¬ 
tion  to  the  necessity  of  providing  also  for  the  case  of  leased 
territories  if  any  such  article  were  adopted.  Throughout  the 
articles  adopted  the  word  “jurisdiction”  is  used.  The  Com¬ 
mission  has  considered  the  question  whether  it  is  necessary 
to  add  a  definition  of  the  word  “jurisdiction”  and  has  come 
to  the  conclusion  that  it  would  be  better  not  to  do  so.  The 
area  within  which  each  State  is  responsible  is  well  understood ; 
no  difficulty  of  this  sort  arises  in  practice;  and  no  inconven¬ 
ience  has  been  caused  by  the  absence  of  any  such  definition 
from  Convention  No.  XIII,  of  1907,  in  which  the  word  “juris¬ 
diction”  is  used  in  a  manner  very  similar  to  that  in  which 
it  is  used  in  the  present  rules. 

#  *  * 

Marginal  Territorial  Air  Belt 

An  interesting  proposal  was  made  by  the  Italian  Delegation 
that  along  the  coast  of  every  State  the  national  jurisdiction 
in  the  air  space  should  for  aerial  purposes  extend  to  ten  miles. 
The  proposal  did  not  comprise  any  extension  of  territorial 
waters  generally,  a  matter  which  would  have  been  outside 
the  reference  to  the  Commission  under  the  terms  of  the  Wash¬ 
ington  Resolution. 

Detailed  consideration  of  the  proposal  led  the  majority  of 
the  delegations  to  think  that  the  suggestion  is  not  practicable. 

It  seems  inevitable  that  great  confusion  would  follow  from 
any  rule  which  laid  down  a  different  width  for  the  territorial 
air  space  from  that  recognized  for  territorial  waters,  more 
particularly  in  the  case  of  neutral  countries  for  whose  benefit 
and  protection  the  proposal  is  put  forward.  As  an  example 
it  is  only  necessary  to  take  article  42,  which  obliges  a  neutral 
State  to  endeavor  to  compel  a  belligerent  military  aircraft 
entering  its  jurisdiction  to  alight.  If  the  aircraft  entered  the 
jurisdiction  from  over  the  high  seas,  it  would  do  so  at  ten 
miles  from  the  coast,  and  if  in  compliance  with  neutral  orders 
it  forthwith  alighted  on  the  water,  it  would  then  be  outside 
the  neutral  jurisdiction,  and  the  neutral  State  could  not  intern 
the  aircraft. 
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On  principle  it  would  seem  that  the  jurisdiction  in  the  air 
space  should  be  appurtenant  to  the  territorial  jurisdiction 
enjoyed  beneath  it,  and  that  in  the  absence  of  a  territorial 
jurisdiction  beneath,  there  is  no  sound  basis  for  jurisdiction 
in  the  air. 

Furthermore,  it  is  felt  that  the  obligation  to  enforce  respect 
for  neutral  rights  throughout  a  ten  mile  belt  would  impose 
an  increased  burden  on  neutral  Powers  without  adequate 
compensating  advantages.  Even  with  this  wider  belt  it  would 
still  be  easy  for  airmen  fighting  in  the  air  to  lose  their  bear¬ 
ings  in  the  heat  of  the  combat,  and  to  encroach  inadvertently 
on  neutral  jurisdiction.  Lastly,  the  greater  the  distance  from 
the  coast,  the  more  difficult  it  is  for  the  position  of  an  aircraft 
to  be  determined  with  precision  and  the  more  frequent,  there¬ 
fore,  will  disputes  become  between  belligerent  and  neutral 
States  as  to  violation  by  the  former’s  aircraft  of  the  latter’s 
jurisdiction. 

With  a  view  to  meeting  these  criticisms  the  Italian  Delega¬ 
tion  recast  the  proposal  in  a  different  shape,  and  suggested 
that  in  time  of  war  a  State,  whether  neutral  or  belligerent, 
should  be  authorized,  if  it  so  desired  and  if  it  notified  other 
Powers  accordingly  at  the  beginning  of  the  war,  to  extend  its 
jurisdiction  over  the  marginal  air  belt  to  a  distance  of  ten 
miles  at  any  given  places  along  its  coast.  In  this  form  the 
proposal  would  have  placed  no  burden  upon  neutrals,  because 
they  would  not  have  made  use  of  it  unless  they  considered 
it  to  their  advantage.  The  anomalies  of  the  divergent  widths 
of  the  marginal  air  belt  and  the  marginal  belt  of  sea  would 
have  remained. 

After  due  consideration  of  the  proposal,  the  majority  of 
the  Delegations  felt  unable  to  accept  the  proposal  even  in  its 
amended  form. 

The  Italian  Delegation  made  the  following  statement: 

(1)  It  does  not  think  it  desirable  to  resume  in  Plenary 
Commission  the  discussion  of  a  question  which  has  on  several 
occasions  been  considered  in  all  the  necessary  detail  during 
the  meetings  of  the  Sub-Committee; 

(2)  nevertheless,  although  the  majority  of  the  Delegations 
have  already  put  forward  views  opposed  to  its  proposal,  it 


Hague  Conference:  General  Report  287 

continues  to  believe  in  the  importance  of  that  proposal  and 
in  the  necessity  for  its  adoption  and  insertion  in  an  interna¬ 
tional  convention; 

(3)  from  the  point  of  view  both  of  belligerent  and  of  neutral 
States,  there  are  reasons  of  the  highest  juridical  and  technical 
importance  which  make  it  indispensable  to  allow  each  State 
the  power  of  including  in  its  jurisdiction  the  atmospheric 
space  to  a  distance  of  ten  miles  from  its  coast; 

(4)  the  difficulties  resulting  from  the  difference  between 
the  width  of  the  marginal  air  belt  and  the  width  of  national 
territorial  waters  would  not  seem  to  be  so  serious  as  to  render 
the  Italian  proposal  unacceptable  in  practice; 

(5)  in  any  case,  there  is  no  juridical  obstacle  to  the  fixing 
of  the  same  width  of  space  for  the  marginal  air  belt  as  for 
territorial  waters,  the  Italian  Delegation  being  of  opinion 
that  international  law,  as  generally  recognized,  contains  no 
rule  prohibiting  a  State  from  extending  its  territorial  waters 
to  a  distance  of  ten  sea-miles  from  its  coasts; 

(6)  in  conclusion,  it  urges  that  a  question  of  such  para¬ 
mount  importance  should  be  re-opened  and  placed  upon  the 

agenda  of  a  conference  in  the  near  future. 

*  *  * 

COMPENSATION  AND  DISPUTES. 

The  Netherlands  Delegation  submitted  the  following 
proposal: 

“The  belligerent  Party  who,  intentionally,  or  through  neglk 
gence,  violates  the  provisions  of  the  present  rules  is  liable 
to  pay  compensation  in  case  damage  is  caused  as  a  result 
of  such  violation.  Such  Party  will  be  responsible  for  all  acts 
committed  by  members  of  his  armed  forces. 

“If  any  dispute  should  arise  on  the  subject  which  is  not 
otherwise  settled,  such  dispute  shall  be  submitted  for  settle¬ 
ment  to  the  Permanent  Court  of  Arbitration,  in  conformity 
with  Convention  I  of  1907,  or  to  the  Permanent  Court  of 
International  Justice,  in  respect  of  such  States  as  have 
accepted  as  compulsory  ipso  facto  its  jurisdiction.” 

The  Commission  approving  the  principle  of  indemnity 
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decided  to  incorporate  the  proposal  in  its  general  report,  so 
as  to  bring  it  to  the  attention  of  the  governments. 

*  *  * 

VIOLATION  OF  THE  RULES. 

No  provision  is  made  in  the  articles  adopted  as  to  the  penal¬ 
ties  to  which  persons  violating  the  rules  are  to  be  subject. 
Some  of  the  provisions  in  the  drafts  laid  before  the  Commis¬ 
sion  stated  that  persons  violating  the  article  in  question  were 
to  be  punishable  with  death,  or  were  to  be  treated  as  war 
criminals.  No  such  stipulation  figures  in  the  Land  Warfare 
Regulations  and  it  has  seemed  better  to  omit  it.  Its  absence 
will  not  in  any  way  prejudice  the  imposition  of  punishment 
on  persons  who  are  guilty  of  breaches  of  the  laws  of  aerial 
warfare. 


Done  at  The  Hague,  the  nineteenth  day  of  February,  1923. 

UNITED  STATES  OF  AMERICA: 

John  Bassett  Moore.  Albert  Henry  Washburn. 

BRITISH  EMPIRE: 

Rennell  Rodd.  Cecil  J.  B.  Hurst. 

France: 

A.  de  Lapradelle.  Basdevant. 

ITALY: 

JAPAN : 

M.  Matsuda. 

NETHERLANDS : 

A.  Struycken.  Van  Eysinga. 

The  Secretary  General, 

J.  P.  A.  FRANCOIS. 


V.  Rolandi  Ricci. 
K.  Matsui. 
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LAW  AND  ORGANIZATION1 

Webster,  as  a  prelude  to  his  reply  to  Hayne,  asked  for 
the  reading  of  the  resolution  before  the  Senate,  in  order 
that  the  minds  of  his  hearers  might  be  led  back  to  the 
original  and  perhaps  forgotten  subject  of  the  debate. 
Today  we  may  well  imitate  his  example,  by  recurring  to 
fundamental  principles.  For  five  months  we  have  stood 
in  the  presence  of  one  of  the  most  appalling  wars  in  his¬ 
tory,  appalling  not  only  because  of  its  magnitude  and 
destructiveness  but  also  because  of  its  frustration  of  hopes 
widely  cherished  that  the  progress  of  civilization  had 
rendered  an  armed  conflict  between  the  leading  powers 
of  the  world  morally  impossible.  As  a  result  we  have 
since  the  outbreak  of  the  great  conflict  been  tossing  about 
on  the  stormy  sea  of  controversy,  distrustful  of  our  charts 
and  guides,  and  assailed  on  every  hand  with  cries  of  doubt 
and  despair.  We  have  been  told  that  there  is  no  such 
thing  as  international  law;  that,  even  if  its  existence  be 
admitted,  it  is  at  most  nothing  but  what  superior  force 
for  the  time  being  ordains;  that  international  under¬ 
standings,  even  when  embodied  in  treaties,  are  practically 
worthless,  being  obligatory  only  so  long  as  they  may  be 
conceived  to  subserve  the  interests  or  necessities  of  the 
moment;  that  the  only  security  for  the  observance  of 
international  rules,  general  or  conventional,  is  force,  and 

1  Presidential  address  at  the  eleventh  annual  meeting  of  the  American 
Political  Science  Association,  at  Chicago,  in  December,  1914.  Reprinted 
from  The  American  Political  Science  Review,  Vol.  IX,  No.  1,  Feb¬ 
ruary,  1915. 
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that  in  force  we  must  in  the  last  analysis  find  our  sole 
reliance. 

Thoughts  such  as  these,  to  which  distrustful  minds 
have  been  known  to  give  expression  even  in  time  of  peace, 
are  the  natural  product  of  times  like  those  through  which 
we  are  now  passing.  Students  of  law  are  familiar  with 
the  maxim,  bequeathed  to  us  by  Cicero,  that  in  the  midst 
of  arms  the  laws  arc  silent — intev  qttyicl  silent  leges.  .  This 
maxim  primarily  refers  to  municipal  rather  than  to  inter¬ 
national  law,  but  it  may  be  applied  to  either.  Its  mean¬ 
ing  and  scope  may  easily  be  misconceived.  It  signifies  in 
effect  that,  when  a  contest  by  force  prevails,  the  ordinary 
rules  and  methods  of  administration  become  inadequate 
and  give  way  to  measures  dictated  by  public  necessity. 
The  system  by  which  the  ordinary  administration  is 
superseded  is  called  martial  law.  Under  this  system  the 
ordinary  guarantees  of  individual  liberty  are  suspended, 
but,  although  this  is  the  case,  we  should  stray  far  from 
the  truth  if  we  were  to  accept  in  a  literal  or  popular  sense 
the  statement  that  martial  law  is  “the  will  of  the  general 
who  commands  the  army.”  The  true  meaning  of  this 
phrase  was  expounded  by  the  Duke  of  Wellington,  the 
great  commander  who  uttered  it.  The  general  in  com¬ 
mand,  although  he  possessed  supreme  power,  was,  said 
the  Duke  of  Wellington,  “bound  to  lay  down  distinctly 
the  rules  and  regulations  and  limits  according  to  which 
his  will  was  to  be  carried  out.”  The  Duke  declared  that 
he  had  in  another  country  carried  on  martial  law,  and  in 
so  doing  “had  governed  a  large  proportion  of  the  popula¬ 
tion  of  the  country  by  his  own  will.”  But  then,  he  asked, 
what  did  he  do?  and  his  answer  was,  “he  declared  that 
the  country  should  be  governed  according  to  its  own 
national  laws,  and  he  carried  into  execution  that  will.  He 
governed  the  country  strictly  by  the  laws  of  the  country ; 
and  he  governed  it  with  such  moderation,  he  must  say, 
that  political  servants  and  judges  who  at  first  had  fled 
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or  had  been  expelled,  afterwards  consented  to  act  under 
his  direction.  The  judges  sat  in  the  courts  of  law,  con¬ 
ducting  their  judicial  business  and  administering  the  law 
under  his  direction.”2 

It  is  thus  evident  that  when,  in  discussing  martial  law, 
we  refer  to  the  “will”  of  the  commanding  general,  we 
refer  to  regulated  and  not  to  arbitrary  action,  so  that  even 
in  the  theatre  of  war,  where  the  military  commander  is 
supreme,  the  idea  of  law  does  not  disappear. 

The  idea  of  law  is  in  reality  the  very  foundation  of  the 
entire  theory  of  military  occupation.  The  obedience 
which  the  inhabitants  of  the  occupied  territory  owe  to 
the  military  commander  is  merely  an  expression  of  this 
principle.  While  the  inhabitants  owe  obedience,  it  is 
equally  true  that  the  military  commander  is  on  the  other 
hand  bound  to  render  them  protection,  and  is  not  per¬ 
mitted  to  treat  them  altogether  as  enemies  so  long  as 
they  observe  the  rules  and  regulations  established  for 
their  government.  Such  is  the  principle  laid  down  by 
writers  on  international  law  and  by  military  commanders 
who  have  respected  the  established  rules  of  international 
intercourse. 

But  it  may  be  asked,  what  is  international  law?  What 
is  its  essential  nature;  and,  particularly,  what  is  its  posi¬ 
tion  as  compared  with  municipal  law,  and  what  is  its 
sanction? 

It  may  at  the  outset  be  admitted  that  a  vast  deal  of 
time  has  been  wasted  in  controversy  over  the  question 
whether  international  law  is  law  at  all.  These  con¬ 
troversies,  if  minutely  examined,  will  usually  be  found 
to  have  proceeded  from  one  of  two  causes,  namely,  either 
(1)  that  the  disputants  have  approached  the  subject  from 
the  point  of  view  of  preconceived  definitions  which  were 
incapable  of  reconciliation,  or  (2)  that,  if  they  have 

2  Speech  of  the  Duke  of  Wellington,  Debate  on  Affairs  in  Ceylon, 
House  of  Lords,  April  1,  1851,  Hansard,  3d  series,  CXV.  880. 
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agreed  upon  a  definition,  they  have  differed  as  to  its 
application. 

Probably  no  definition  ever  had  a  more  pronounced 
effect  on  legal  thinking  than  had  the  definition  of  law, 
given  by  Austin  in  his  work  on  Jurisprudence,  upon  the 
legal  mind  of  England  and  the  United  States.  Accord¬ 
ing  to  Austin,  “a  law,  in  the  literal  and  proper  sense  of 
the  word,”  is  “a  rule  laid  down  for  the  guidance  of  an 
intelligent  being  by  an  intelligent  being  having  power 
over  him.”  This  definition,  according  to  its  author,  em¬ 
braced  “laws  set  by  God  to  men”  and  “law  as  set  by  men 
to  men.”  Of  the  latter,  some  were  “established  by  polit¬ 
ical  superiors  acting  as  such,”  and  constituted  “positive 
law” — the  appropriate  matter  of  jurisprudence.  “Closely 
analogous  to  human  laws,”  but  “improperly  termed  laws,” 
were,  he  declared,  “rules  set  and  enforced  merely  by  the 
opinion  of  an  intermediate  body  of  men,”  such  as  “the 
law  of  honor,”  or  the  “laws  of  fashion.”  Rules  of  this 
species  constituted,  he  said,  much  of  what  was  commonly 
termed  “International  Law”;  and  he  placed  them  all 
in  the  category,  not  of  law,  but  of  “positive  morality.” 
Among  the  essentials  of  a  law  properly  so  called,  he  speci¬ 
fied  a  “command”  and  a  “sanction,”  the  latter  being  the 
evil  which  would  probably  be  incurred  in  case  a  command 
should  be  disobeyed. 

Without  commenting  upon  a  terminology  that  smacks 
of  the  medieval,  jure  divino  conception  of  law  as  the 
product  of  superior  power  rather  than  of  delegated 
authority,  a  moment’s  reflection  suffices  to  show  that 
Austin’s  so-called  definition  is  at  most  merely  a  descrip¬ 
tion  of  municipal  law,  and  even  for  that  purpose  is  not 
sufficiently  comprehensive,  since  it  would,  for  instance, 
exclude  a  large  part  of  constitutional  law,  much  of  which, 
like  a  considerable  part  of  international  law,  is  not  en¬ 
forced  by  courts  by  means  of  specific  penalties.  Nor 
would  it  be  difficult  to  show  that  it  is  in  its  conceptions 
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historically  faulty.  Sir  Henry  Maine,  in  his  volume  on 
International  Law,  dismisses  Austin’s  criticisms  on  that 
system  as  “very  interesting  and  quite  innocuous,”  and 
rather  scouts  the  supposition  “that  Austin  had  intended 
to  diminish,  and  had  succeeded  in  diminishing,  the  dignity 
or  imperative  force  of  international  law.”  I  am  altogether 
unable  to  accept  this  cheerful  view.  I  think  it  may  easily 
be  shown  that  at  one  time  Austin’s  relegation  of  inter¬ 
national  law  to  the  sphere  of  morality  had  a  pronounced 
effect  even  upon  legal  decisions  in  England,  as  in  the  case 
of  the  Franconia.3 

Acting  upon  the  assumption  that  Austin’s  description 
of  municipal  law  was  to  be  received  as  the  ultimate  test 
by  which  the  admission  of  rules  of  conduct  to  the  category 
of  “law”  was  to  be  determined,  writers  have  now  and  then 
made  vain  attempts  to  bring  international  law  within  his 
definition,  and  in  order  to  prove  that  such  inclusion  was 
possible,  have  invoked  the  principle  that  international 
law  is  “a  part  of  the  law  of  the  land.”  This  principle  has, 
as  is  well  known,  been  enunciated  and  applied  in  a  num¬ 
ber  of  cases  by  the  English  courts,  though  with  less  pre¬ 
cision  and  confidence  since  Austin’s  day  than  before.  In 
the  decisions  of  the  American  courts  it  may,  I  think,  be 
said  fortunately  to  have  escaped  an  eclipse.  But,  even 
if  we  were  to  assume  that  it  had  nowhere  been  ques¬ 
tioned,  it  must  be  admitted  that  the  principle  that  the 
“law  of  nations,”  or  international  law,  is  a  part  of  the 
law  of  the  land,  does  not  go  to  the  root  of  the  difficulty. 
Even  though  a  court  may  accept  the  doctrine  in  good 
faith,  its  interpretation  of  international  law  may,  by 
reason  of  national  bias  or  local  influence,  prove  to  be 
contrary  to  the  general  sense;  or,  still  worse,  the  court 
may  be  compelled  by  legislative  direction  to  apply  a  rule 
flagrantly  inconsistent  with  what  is  generally  understood 
to  be  the  accepted  principle.  In  such  a  contingency,  the 

*  Queen  vs.  Keyn  (1876),  13  Cox  C.  C.  403;  2  Ex.  Div.  63. 


294  Law  and  Organization 

question  necessarily  arises  as  to  what  is  to  be  done  to 
secure  the  application  and  enforcement  of  that  principle. 

It  is  just  here  that  we  disclose  the  practical  difference 
between  international  law  and  municipal  law.  Speaking 
comprehensively,  we  may  say  that  a  law  is  an  obligatory 
rule  of  action.  In  the  course  of  history,  men,  acting  in 
various  ways  and  through  varied  forms,  have  worked  out 
and  have  come  to  accept  certain  rules  for  the  government 
of  their  conduct.  In  a  general  sense  all  such  rules  may 
be  called  laws;  but  with  a  view  to  preserve  that  freedom 
of  action  which  is  essential  to  self-development,  it  has 
been  deemed  expedient  to  give  to  only  a  part  of  such 
rules  the  force  of  positive  obligation.  The  observance  of 
the  rest  of  them  is  left  to  the  choice  of  the  individual, 
who  may  be  deterred  from  disregarding  them  by  a  good 
disposition,  or  by  an  apprehension  of  self-injury  or  of 
moral  censure. 

To  the  rules  lying  within  the  sphere  in  which  observ¬ 
ance  is  deemed  to  be  essential  to  the  general  welfare  and 
is  therefore  admitted  to  be  obligatory,  we  give  the  name 
of  law.  These  rules  we  undertake  by  one  means  or  an¬ 
other  to  enforce,  and  measures  are  adopted  for  the  pur¬ 
pose  of  making  their  observance  compulsory. 

For  this  reason,  the  world  has  come  to  regard  the  rules 
governing  the  intercourse  of  nations  as  constituting  a 
system  of  law,  for  the  maintenance  of  which  even  the  use 
of  coercion  is  justified,  and  this  system  is,  as  students 
know,  much  older  than  is  popularly  supposed.  Phillipson, 
in  his  recent  work  entitled  The  International  Law  and 
Custom  of  Ancient  Greece  and  Rome,  has  given  a  com¬ 
prehensive  and  systematic  survey  of  the  international 
practices  of  those  great  commonwealths,  with  a  special 
view  to  demonstrate  “their  respective  acceptance  of  and 
insistence  on  juridical  principles,  and  their  application 
of  a  regularized  procedure  and  legal  methods  to  inter¬ 
national  relationships.”  The  popular  supposition  that 
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international  law,  as  we  now  know  it,  originated  with 
Grotius,  whose  great  work  De  Jure  Belli  ae  Pads  was 
published  in  1625,  is  due  to  the  circumstances  that  his 
treatise  was  exceptionally  clear,  comprehensive  and  sys¬ 
tematic,  and  for  that  reason  formed  a  landmark  in  the 
development  of  the  science;  but  if  one  will  take  the  trou¬ 
ble,  as  few  now  do,  to  examine  the  pages  of  Grotius,  it 
will  be  found  not  only  that  he  drew  his  inspiration  and 
his  opinions  largely  from  earlier  times  and  writers,  but 
also  that  some  of  his  fundamental  doctrines  are  now  quite 
obsolete.  Sir  John  Macdonell,  indeed,  in  his  introductory 
note  to  Phillipson’s  work,  declares  that  the  “system  of 
international  law  in  the  ancient  world”  is  “in  some  re¬ 
spects  much  more  akin  to  that  of  today  than  international 
law  as  it  was  in  the  time  of  Grotius.  In  the  number  and 
variety  of  autonomous  states,”  says  Sir  John;  “in  the 
many  different  forms  of  their  constitutions;  in  the  exis¬ 
tence  of  autonomous  democratic  states ;  in  the  conception 
of  the  state  itself,  wholly  different  from  the  feudal  or 
patrimonial  conception;  in  the  number  and  variety  of 
dependent  communities,  in  the  existence  of  federations; 
in  the  unstable  balance  of  power;  in  the  relations  of  the 
mother  countries  to  autonomous  colonies;  in  the  multi¬ 
tude  of  treaties  dealing  with  many  subjects  besides  peace 
and  war;  in  the  developed  use  of  arbitration,  as  a  mode 
of  settling  differences;  in  the  practice  as  to  passports, 
in  these  and  many  other  matters  there  is  more  likeness 
between  the  international  law  in  ancient  Greece  and  that 
of  today  than  there  is  between  the  latter  and  interna¬ 
tional  law  as  described  in  De  Jure  Belli  ac  Pads.” 

In  the  development  of  international  law,  we  find  that 
the  same  forces  have  operated  and  to  a  certain  extent  the 
same  methods  have  prevailed  as  in  municipal  law.  Till  a 
comparatively  recent  day  international  law  developed 
chiefly  through  the  gradual  evolution  of  opinion  and 
practice;  and,  just  as  in  the  case  of  municipal  law,  the 
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prevailing  opinion  and  practice  would  from  time  to  time 
be  embodied  in  some  notable  declaration  or  decision, 
which  would  be  received  as  the  authoritative  formulation 
of  accepted  usage.  The  gradual  evolution  of  international 
law  was  exemplified  with  the  utmost  precision  and  force 
by  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  Spanish  fishing  smacks,  in  1900.4  The  particular 
point  decided  was  that  coast  fishing  vessels,  unarmed  and 
honestly  pursuing  the  peaceful  calling  of  catching  and 
bringing  in  fresh  fish,  were  exempt  from  capture  in  time 
of  war.  In  opposition  to  this  view  there  was  cited  by 
counsel  an  opinion  of  Lord  Stowell  to  the  effect  that  the 
exemption  was  “a  rule  of  comity  only,  and  not  of  legal 
decision.”  The  Supreme  Court,  however,  declared  that 
the  period  of  a  hundred  years  that  had  elapsed  since  Lord 
Stowell’s  opinion  was  uttered  was  “amply  sufficient  to 
have  enabled  what  originally  may  have  rested  in  custom 
or  comity,  courtesy  or  concession,  to  grow,  by  the  general 
assent  of  civilized  nations,  into  a  settled  rule  of  inter¬ 
national  law.” 

But,  just  as,  in  the  case  of  municipal  law,  the  statutory 
element  has  increased  at  the  expense  of  the  customary, 
so,  in  international  law,  there  has  been  an  increasing 
tendency  to  introduce  modifications  and  improvements 
by  acts  in  their  nature  legislative.  A  great  advance 
towards  assuring  the  free  navigation  of  international 
streams  of  water  was  made  by  the  Vienna  Congress 
Treaty  of  June  9,  1815,  by  which  the  contracting  parties 
agreed  that  rivers  which  separated  or  traversed  two  or 
more  states  should,  along  their  whole  navigable  course, 
be,  in  respect  of  commerce,  entirely  free  to  everyone,  sub¬ 
ject  only  to  regulations  of  police.  This  principle,  although 
applied  primarily  to  the  Rhine,  was  expressly  extended 
to  the  Neckar,  the  Mayne,  the  Moselle,  the  Meuse,  and 
the  Scheldt.  With  a  limitation  of  the  right  of  free  navi- 
4  The  Paquete  Habana  (1900),  175  U.  S.  677. 
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gation  in  some  instances  to  the  citizens  or  subjects  of  the 
riparian  powers,  similar  stipulations  may  be  found  in 
treaties  relating  to  the  rivers  and  canals  of  the  ancient 
kingdom  of  Poland;  to  the  Elbe,  Po,  Pruth,  Douro, 
Danube,  and  other  rivers  in  Europe;  and  to  the  rivers 
Amazon,  Paraguay,  Uruguay,  St.  Lawrence,  Yukon,  Por¬ 
cupine,  and  Stikine,  in  America. 

By  the  same  Congress,  an  important  contribution  to 
international  law  was  made  in  the  form  of  rules  to  regu¬ 
late  the  rank,  and  precedence  of  diplomatic  agents.  These 
rules,  slightly  modified  by  the  Congress  of  Aix-la-Chapelle 
of  1818,  were  accepted  by  all  the  powers  which  then  com¬ 
posed  the  international  circle,  and  resulted  in  the  regu¬ 
lation  of  a  subject  which  had  constantly  given  rise  to 
disputes. 

Yet  more  remarkable  as  an  act  of  legislative  aspect  was 
the  Declaration  on  Maritime  Law,  made  by  the  Congress 
of  Paris  of  1856.  This  Declaration  embraced  four  rules: 

“1.  Privateering  is  and  remains  abolished. 

“2.  A  neutral  flag  covers  an  enemy’s  goods,  with  the 
exception  of  contraband  of  war. 

“3.  Neutral  goods,  with  the  exception  of  contraband  of 
war,  are  not  liable  to  capture  under  the  enemy’s  flag. 

“4.  Blockades,  in  order  to  be  binding,  must  be  effective, 
that  is  to  say,  maintained  by  a  force  sufficient  really  to 
prevent  access  to  the  coast  of  the  enemy.” 

The  fourth  rule  may  be  considered  as  merely  declara¬ 
tory  of  international  law,  and  so  also  may  the  third  rule. 
But  by  the  first  two  rules  it  was  proposed  to  give  the 
character  and  force  of  law  to  principles  which  had  previ¬ 
ously  been  obligatory  only  when  they  were  made  so  by 
treaty;  and  to  this  end  the  signatories  announced  their 
purpose  to  invite  the  adhesion  of  other  powers  with  a 
view  “to  establish  a  uniform  rule.”  The  powers  invited 
to  adhere  embraced  practically  all  those  within  the  sphere 
of  international  law;  and,  with  the  exception  of  the 
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United  States,  Spain  and  Mexico,  they  accepted  the  Dec¬ 
laration  in  its  entirety.  Spain  gave  her  adhesion  several 
years  ago,  but  the  United  States  has  not  as  yet  done  so. 
Their  original  objection  to  adhering  was  based  upon  the 
naked  inhibition  of  privateering,  an  objection  which 
would  have  lost  much  of  its  force  if  it  had  been  foreseen 
that  merchant  vessels  might  be  incorporated  into  the 
navy  without  violating  either  the  letter  or  the  spirit  of 
the  Declaration.  All  the  powers,  however,  approved  the 
second  rule,  that  free  ships  make  free  goods,  and  it  has 
since  been  regarded  as  a  principle  of  international  law.  It 
was  expressly  so  proclaimed  both  by  the  United  States 
and  by  Spain  at  the  outbreak  of  the  war  between  them 
in  1898. 

Since  1860  numerous  attempts  have  been  made,  by 
means  of  international  conferences,  to  legislate  on  the 
mode  of  conducting  warfare.  The  Geneva  Convention 
of  1864,  for  the  amelioration  of  the  condition  of  the 
wounded  in  armies  in  the  field,  commonly  called  the  Red 
Cross  convention,  is  known  to  all.  It  was  revised  in 
1906.  The  observance  of  its  provisions  is  considered 
a  test  of  civilization.  Agreements  such  as  the  Declara¬ 
tion  of  St.  Petersburg  of  1868,  which  was  framed  by  an 
international  military  commission,  have  been  made  as  to 
the  nature  of  the  weapons  that  may  be  used  in  war, 
and  as  to  the  treatment  of  prisoners  of  war.  Nor  should 
we  omit  to  mention  the  projected  Declaration  concerning 
the  Laws  of  War  on  Land,  formulated  by  the  Brussels 
Conference  of  1874.  Although  the  powers  represented 
in  the  conference  afterwards  failed  to  make  the  declara¬ 
tion  binding,  it  forms  the  basis  of  the  “Manual”  of  the 
Institute  of  International  Law  of  1880,  of  the  plan 
adopted  by  the  Spanish-Portuguese-Latin-American 
Military  Congress  at  Madrid  in  1892,  and  also  of  The 
Hague  Convention  relating  to  the  Laws  and  Usages  of 
War  on  Land.  Unfortunately,  it  cannot  be  said  that 
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the  Hague  conventions  relating  to  the  conduct  of  war 
on  land  and  sea  have,  as  to  the  conflict  now  in  progress 
in  Europe,  the  force  of  international  compacts.  Each  of 
the  conventions  contains  a  clause  to  the  effect  that  its 
provisions  “do  not  apply  except  between  contracting 
parties,  and  then  only  if  all  the  belligerents  are  parties 
to  the  conventions.”  Servia,  one  of  the  belligerents  in 
the  pending  war,  has  not  ratified  any  of  the  conventions; 
and  yet  other  belligerents  have  not  ratified  some  of  them. 
The  rules  they  lay  down  are  therefore  binding  upon  the 
belligerents  only  so  far  as  they  are  declaratory  of  existing 
international  law. 

But,  let  us  assume  that  international  rules  of  conduct, 
founded  either  on  usage  or  on  treaties,  are  disregarded. 
What  then  is  to  be  done?  It  is  just  here,  as  I  have 
intimated,  that  we  find  the  practical  difference  between 
international  law  and  municipal  law,  and  this  difference 
relates  to  organization. 

Before  proceeding  to  discuss  the  subject  of  organiza¬ 
tion,  I  desire  to  comment  upon  certain  impressions,  which 
I  conceive  to  be  erroneous,  in  regard  to  international 
law  and  its  observance.  It  is  often  hastily  assumed 
(1)  that  the  rules  of  international  law  are,  as  contrasted 
with  the  rules  of  municipal  law,  exceedingly  indeter¬ 
minate,  and  (2)  that,  even  when  they  are  ascertainable, 
they  are  little  heeded.  Both  these  assumptions  are  for 
the  most  part  unfounded.  The  fact  cannot  be  denied 
that  there  exists  in  the  sphere  of  international  law  a 
considerable  amount  of  uncertainty  as  to  what  the  law 
actually  is;  but,  that  such  uncertainty  is  not  unknown 
in  the  domain  of  municipal  law  is  amply  demonstrated 
by  the  ever-accelerating  accumulation  of  judicial  deci¬ 
sions  and  the  diverse,  discordant,  conflicting  views  which 
they  so  often  exhibit.  Even  our  legislative  enactments 
do  not  uniformly  afford  relief.  It  took,  for  instance, 
nearly  twenty  years,  with  the  aid  of  our  judicial  author- 
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ities,  to  ascertain  the  meaning  of  the  so-called  Sherman 
Law,  and  when  the  Supreme  Court  at  length  applied  to 
it  “the  rule  of  reason,”  there  were  those  who  felt  so 
little  regard  for  the  wisdom  of  Congress  as  to  assert  that 
the  object  and  intent  of  the  statute  had  been  defeated. 
And  even  yet  its  bearing  upon  some  of  our  most  im¬ 
portant  companies  remains  to  be  determined. 

At  the  present  moment  there  are  important  forms  oi 
contract,  of  almost  world-wide  use,  the  sense  of  whose 
eventual  interpretation  by  the  courts  on  capital  points 
is  a  matter  of  pure  conjecture,  not  because  of  any  diffi¬ 
culty  as  to  facts  or  even  as  to  the  application  of  principles 
to  facts,  but  because  of  absolute  uncertainty  as  to  the 
rules  of  municipal  law.  How  can  one  predict  what  the 
decision  of  a  common  law  court  will  be  on  a  point  of 
law  not  before  precisely  determined,  when  the  court 
may  “on  full  consideration”  overturn  a  previously  estab¬ 
lished  rule,  as  happened,  for  instance,  when  it  was  held 
that  insurance  on  enemy  property  was  illegal  and  void? 

In  respect  of  actual  observance,  I  venture  to  say  that 
international  law  is  on  the  whole  as  well  observed  as 
municipal  law.  Perhaps  one  would  not  go  too  far  in 
saying  that  it  is  better  observed,  at  any  rate  in  time  of 
peace.  In  time  of  war,  when  a  contest  by  force  exists, 
it  is  needless  to  repeat  that  the  application  of  law, 
whether  municipal  or  international,  becomes  more  or  less 
uncertain,  and  that,  as  turmoil  and  excitement  grow, 
the  uncertainty  increases.  In  time  of  peace,  however, 
the  regard  which  nations  are  accustomed  to  feel  for  their 
reputation  and  dignity  strongly  influences  them,  perhaps 
quite  as  much  as  does  the  dread  of  retaliation,  to  respect 
the  rules  by  which  their  intercourse  is  confessedly  reg¬ 
ulated.  If  one  would  only  reflect  upon  the  smallness 
of  the  number  of  international  claims  that  arise  in  times 
of  internal  and  external  peace,  he  would  not  be  disposed 
to  question  the  correctness  of  this  statement.  It  is  in 
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seasons  of  disturbance,  domestic  or  international,  that 
complaints  and  claims  chiefly  spring  up. 

Assuming,  however,  that  international  law  has  been 
disregarded,  where  is  a  remedy  to  be  sought?  If  munic¬ 
ipal  law  is  violated,  we  apply  to  the  administrative  of¬ 
ficials,  or  to  the  courts,  as  a  means  of  securing  redress. 
We  appeal,  in  other  words,  to  constituted  authorities, 
who  are  empowered  to  do  justice;  and,  if  law  is  lacking, 
we  may  go  to  the  legislature  to  supply  the  defect,  at 
least  for  the  future.  In  other  words,  we  have  within 
the  state  an  organization  for  the  enforcement  of  justice 
according  to  law. 

In  the  international  sphere,  under  similar  conditions, 
we  proceed  in  the  first  instance  amicably,  through  diplo¬ 
matic  officials,  who  are  the  constituted  authorities  for 
this  purpose.  We  negotiate  and,  in  case  an  agreement 
should  not  be  reached,  we  may  accept  the  good  offices 
or  the  mediation  of  a  third  power;  or  we  may  submit 
the  question  to  judicial  settlement,  by  means  of  arbitra¬ 
tion.  These  are  all  amicable  modes  of  redress,  which 
international  organization  in  its  present  state  provides. 
If  they  do  not  succeed,  it  is  laid  down  that  we  may  try 
inamicable  methods,  ranging  all  the  way  from  retorsion 
or  retaliation,  embargo,  commercial  non-intercourse, 
severance  of  diplomatic  relations,  and  display  of  force, 
to  reprisals,  which  are  acts  of  war,  and  to  war  itself, 
which  is  in  its  physical  aspect  merely  general  reprisals. 
Nevertheless,  if  actual  force  be  employed,  there  is  always 
the  danger  of  forcible  resistance,  ending  in  war;  and  in 
that  event  we  may  have  the  incongruous  result  that  the 
aggressor,  without  submitting  to  the  examination  of  any 
tribunal  the  justice  of  his  cause,  may,  in  the  exercise  of 
the  “rights  of  war,”  conquer  or  destroy  the  injured  power 
which  he  has  by  his  own  wrong  driven  to  become  his 
adversary. 

This- principle,  which  I  conceive  to  be  the  capital  defect 
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of  international  law  at  the  present  day,  is  perhaps  to  be 
explained  as  a  survival  of  the  superstitions  that  preserved 
in  municipal  law  for  so  many  centuries  the  process  of 
trial  by  battle.  However  this  may  be,  it  is  flagrantly 
at  variance  with  all  conceptions  of  human  right,  and 
can  be  effectually  got  rid  of  only  through  further  organi¬ 
zation.  It  is  in  this  respect,  as  I  have  intimated,  that 
international  law  differs  from  municipal  law— not  in  its 
essence  or  its  obligation,  but  in  the  method  of  its  declara¬ 
tion  and  administration.  Within  the  state  we  have  an 
organization  for  the  making,  declaration  and  enforcement 
of  law,  whereas,  as  between  nations,  we  are  obliged  to  a 
great  extent  to  rely  upon  their  voluntary  concurrence 
or  cooperation.  In  other  words,  we  lack  in  the  inter¬ 
national  sphere  that  organization  which  gives  to  the  ad¬ 
ministration  of  law  within  the  state  a  certain  security. 
This  defect  it  is  the  business  of  nations  to  supply  by 
forming  among  themselves  an  appropriate  organization. 

The  essential  features  of  such  an  organization  would 
be  somewhat  as  follows: 

1.  It  would  set  law  above  violence:  (1)  By  providing 
suitable  and  efficacious  means  and  agencies  for  the  en¬ 
forcement  of  law;  and  (2)  by  making  the  use  of  force 
illegal,  except  (a)  in  support  of  a  duly  ascertained  legal 
right,  or  (b)  in  self-defense. 

The  first  effect  of  such  an  organization  would  be  to 
give  an  additional  sanction  to  the  principle  of  the 
equality  of  independent  states  before  the  law.  “No 
principle  of  general  law,”  said  Chief  Justice  Marshall, 
“is  more  universally  acknowledged  than  the  perfect 
equality  of  nations.  Russia  and  Geneva  have  equal 
rights.”5  “Power  or  weakness,”  said  the  great  Swiss 
publicist,  Vattel,  “does  not  in  this  respect  produce  any 
difference.”  And,  incidentally,  in  proportion  as  this 
principle  was  maintained,  the  monstrous  supposition  that 
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power  is  the  measure  of  right  would  tend  to  disappear, 
and  the  claims  of  predatory  conquest  would  become  less 
and  less  capable  of  realization. 

2.  It  would  provide  a  more  efficient  means  than  now 
exists  for  the  making  and  declaration  of  law. 

We  have  adverted  to  the  development  of  international 
law  through  the  gradual  evolution  of  opinion  and  prac¬ 
tice,  and  also  to  attempts  made  during  the  past  hundred 
years  to  establish  rules  by  acts  in  their  nature  legislative. 
The  chief  obstacle  to  the  efficacy  of  the  second  method 
is  the  requirement  of  unanimity.  In  the  declaration  of 
law  on  the  strength  of  usage,  it  has  never  been  supposed 
to  be  necessary  to  show  that  each  particular  nation  had 
affirmatively  adopted  it.  It  appearing  that  the  usage 
is  general,  all  nations  that  profess  to  be  law-governed 
are  assumed  at  least  tacitly  to  have  accepted  it.  But, 
when  we  come  to  legislation,  each  nation  must,  it  is  held, 
give  its  assent,  in  order  that  it  may  be  bound.  Un¬ 
doubtedly  it  would  be  going  too  far  in  the  present  state 
of  things  to  propose  a  mere  majority  rule.  But  it  is 
altogether  desirable  that  a  rule  should  be  adopted  where¬ 
by  it  may  no  longer  be  possible  for  a  single  state  to  stand 
in  the  way  of  international  legislation.  The  adoption 
of  such  a  rule  could  not  be  regarded  as  impairing  in  a 
proper  sense  the  principle  of  the  equality  of  nations. 
Nations  have  responsibilities  as  well  as  rights. 

3.  It  would  provide  more  fully  than  has  heretofore  been 
done  for  the  investigation  and  determination  of  disputes 
by  means  of  tribunals,  possessing  advisory  or  judicial 
powers,  as  the  case  might  be. 

The  neglect  of  such  processes  has  been  the  great  defect 
of  the  European  Concert.  I  am  not  among  the  number 
of  those  who  hold  towards  that  organization  an  attitude 
wholly  accusatory.  Its  efforts  have  no  doubt  in  the  main 
been  sincerely  directed  to  the  preservation  of  peace. 
But,  its  proceedings  would  often  have  been  less  open  to 
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suspicion  and  would  have  tended  to  produce  more  lasting 
results,  if  considerations  of  fact  and  of  law  had  played 
a  larger  part  in  its  deliberations. 

Such  I  conceive  to  be  the  essentials  of  an  organization 
which  would  place  international  law  on  substantially  the 
same  footing  as  municipal  law,  as  regards  its  making, 
declaration  and  enforcement.  But,  the  fact  is  not  to  be 
lost  sight  of  that,  in  the  present  state  of  human  develop¬ 
ment,  there  is  no  absolute  security  for  the  uninterrupted 
maintenance  of  law,  national  or  international,  or  for  the 
continuous  preservation  of  peace.  We  are  often  told 
that  in  the  last  analysis  the  ultimate  sanction  of  law  is 
/  “public  opinion,”  by  which  is  meant,  we  may  assume,  not 
so  much  the  intelligent  conclusions  reached  by  processes 
of  reasoning,  as  the  general  state  of  mind  which,  fre¬ 
quently  dominated  by  sentiment,  determines  the  attitude 
of  a  people  or  of  the  world.  Logically  speaking,  whether 
the  popular  attitude  be  dictated  by  reason  or  by  senti¬ 
ment,  forcible  opposition  to  law  has  no  excuse  where 
universal  suffrage  practically  prevails;  for,  if  the  pre¬ 
dominant  opinion  is  admitted  rightfully  to  control,  then, 
where  ballots  have  been  substituted  for  bayonets,  forcible 
opposition  to  law  and  its  administration  would  seem  to 
be  without  justification.  Nevertheless,  we  know  that 
the  United  States  has  not  wholly  escaped  the  civil  calam¬ 
ities  to  which  other  nations,  in  which  the  suffrage  was 
less  extended,  have  now  and  then  been  subject.  This 
fact  may  be  ascribed  (1)  to  the  circumstance  that  there 
is  a  large  part  of  human  activities,  especially  of  a  com¬ 
petitive  kind,  not  yet  brought  within  the  sphere  of  legal 
regulation,  and  (2)  to  the  propensity  of  men  acting  in 
the  mass  to  attain  their  ends  by  violence.  At  the 
moment  the  United  States,  with  its  immense  extent  of 
territory  and  its  diversified  population,  presents  the  spec¬ 
tacle  of  long-continued  internal  peace  with  a  standing 
military  force  that  would  barely  form  the  nucleus  of  an 
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army  sufficient  for  any  serious  emergency,  but  it  would 
be  rash  to  assume  that  this  apparent  immunity  from  the 
danger  of  domestic  strife  is  permanent.  Conditions  re¬ 
sembling  war  sometimes  locally  arise,  and  the  same  thing 
is  true  of  the  British  empire  and  of  other  well-ordered 
countries. 

Occasional  disturbances  such  as  these  should  by  no 
means  lessen  our  estimate  of  the  importance  of  organiza¬ 
tion  for  the  maintenance  of  law,  either  international  or 
internal.  They  should,  on  the  contrary,  serve  to  em¬ 
phasize  not  only  the  necessity  of  organization,  but  also 
the  importance  of  extending  its  scope  and  increasing  its 
efficiency.  Meanwhile,  they  also  indicate  the  futility  of 
relying  upon  any  particular  device  as  an  all-sufficient 
means  of  preserving  peace  and  order.  Experience  has 
demonstrated  that,  even  within  comparatively  small 
areas,  local  conditions  must  be  consulted,  in  order  that 
the  administration  of  law  may  not  produce  discomfort 
and  discontent;  and,  as  long  as  discontent  and  ambition 
continue  to  play  in  the  affairs  of  the  world  a  conspicuous 
part,  so  long  will  it  be  necessary  to  be  prepared  either  to 
satisfy  or  to  resist  them. 

Postscript,  January  31,  1924. — On  re-reading  the  fore¬ 
going  address  after  the  lapse  of  ten  years  I  find  nothing 
of  substance  to  change,  but  I  will  add  something  in  ex¬ 
planation  of  the  concluding  part,  which  was  brief  and 
necessarily  vague  and  fragmentary. 

When  I  referred  to  an  international  organization  for 
the  purpose  of  making  and  enforcing  international  law, 
I  obviously  had  in  mind  an  association  embracing  all  the 
nations  of  the  world ;  and  by  this  I  meant  an  open  asso¬ 
ciation  of  which  all  the  nations  of  the  world  would  be 
members,  and  in  which  membership  would  not  be  depen¬ 
dent  upon  selection  determined  by  the  favor  of  certain 
powers  or  combinations  of  powers.  For  this  reason,  while 
I  suggested  that  the  rule  of  absolute  unanimity  eventu- 
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‘  ally  might  to  some  extent  be  dispensed  with,  I  emphasized 
the  legal  equality  of  independent  states  as  the  very  foun¬ 
dation  of  any  plan  that  might  be  devised. 

Within  the  past  ten  years  we  seem  to  have  witnessed 
the  revival  in  certain  cases  of  the  supposition  that  a  state 
may  suffer  an  impairment  of  its  essential  rights  as  an 
independent  political  entity  through  the  refusal  or  omis¬ 
sion  of  various  other  powers  to  recognize  its  government. 
As  this  idea  widely  prevailed  in  earlier  times,  its  recru¬ 
descence  after  a  century  of  suspended  animation  should 
not  excite  our  special  wonder;  but  it  tends  to  give  an 
undue  importance  to  the  question  of  formal  recognition. 
A  perception  of  this  fact  is  shown  by  what  was  recently 
done  in  the  case  of  the  International  Union  of  the  Amer¬ 
ican  States.  By  the  constitution  of  this  Union,  its  govern¬ 
ing  board  was  composed  of  the  diplomatic  representatives 
of  those  states  accredited  to  the  government  of  the 
United  States.  In  consequence,  if  the  government  of  a 
particular  country  was  not  recognized  by  the  United 
States,  it  ceased  to  have  a  representative  on  the  govern¬ 
ing  board.  In  order  to  remedy  this  incongruity,  it  was 
provided  by  the  Fifth  International  American  Conference 
at  Santiago,  Chile,  in  1923,  that,  if  an  American  republic 
should  not  for  any  reason  have  a  diplomatic  representa¬ 
tive  accredited  to  the  United  States,  it  might  appoint  a 
special  representative  on  the  governing  board.  Neverthe¬ 
less,  in  the  acts  of  the  board,  the  principle  of  unanimity 
is  preserved. 

An  example  of  equality  of  state  representation,  joined 
with  majority  rule,  is  furnished  by  the  constitution  of 
the  United  States  Senate.  This  is  the  one  provision  of 
the  Constitution  of  the  United  States  which  is  practically 
placed  beyond  the  reach  of  change,  since  the  Constitu¬ 
tion  provides  that  no  State  shall  be  deprived  of  its  equal 
representation  in  the  Senate  without  its  consent.  The 
equality  of  representation  of  the  States  in  the  Senate  of 
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the  United  States  has  often  produced  a  sense  of  incon¬ 
venience,  especially  among  those  who  are  impatient  of 
any  delay  in  the  enactment  of  whatever  legislation  they 
may  conceive  to  be  desirable.  But  the  stipulation  for 
equality  was  the  price  originally  paid  for  the  Union,  and 
we  may  not  go  too  far  in  saying  that  it  continues  to  be 
the  price  paid  for  its  preservation.  How  long  the  Union, 
with  its  vast  extent  and  varied  interests,  could  survive  if 
its  government  were  committed  to  the  ten  most  populous 
States,  containing  an  actual  majority  of  the  entire  popu¬ 
lation,  it  would  be  a  waste  of  time  to  attempt  to  conjec¬ 
ture. 

If  this  be  true  of  States  not  sovereign,  whose  inhabi¬ 
tants  all  have  a  common  national  allegiance,  a  fatal  weak¬ 
ness  necessarily  would  inhere  in  any  scheme  to  endow  a 
few  of  the  larger  nations,  whether  known  as  Great  Powers 
or  by  a  title  less  patronizing,  with  power  to  make  law  for 
all  the  rest  and  to  enforce  it  upon  them.  Forty  years  ago 
a  well-known  writer,  pronouncing  “the  old  doctrine  of  the 
absolute  equality  of  all  independent  States  before  the 
law”  to  be  “dead,”  declared  that  there  should  be  “put  in 
its  place  the  new  doctrine  that  the  Great  Powers  have  by 
modern  International  Law  a  primacy  among  their  fel¬ 
lows,  which  bids  fair  to  develop  into  a  central  authority 
for  the  settlement  of  all  disputes  between  the  nations  of 
Europe.”6  This  proposal,  compounded  of  dogma  and 
prophecy,  has  been  sadly  discredited;  for,  unfortunately, 
the  Great  Powers  have  failed  to  exhibit  such  harmony  of 
views  and  of  action  as  would  justify  the  concession  to 
them  of  so  high  a  prerogative. 

When  we  consider  the  association  of  nations,  whether 
for  the  purpose  of  making  law  and  securing  its  observance, 
or  for  the  purpose  of  assuring  the  preservation  of  peace, 

8  The  Primacy  oj  the  Great  Powers:  Essays  on  Some  Disputed  Ques¬ 
tions  in  Modern  International  Law.  By  T.  J.  Lawrence,  2d  Ed.,  London, 
1885. 
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we  must  bear  in  mind  that  wars  are  precipitated  by  psy¬ 
chological  conditions,  sometimes  stimulated  by  ambition, 
but  are  in  the  main  produced  by  rivalries,  by  misunder¬ 
standings,  by  injuries  and  oppressions,  real  or  fancied, 
and  by  a  sense  of  resentment.  The  causes  that  operate 
to  produce  international  wars  likewise  operate  to  produce 
civil  wars,  which,  during  the  century  intervening  between 
the  Napoleonic  wars  and  the  recent  great  war,  were  per¬ 
haps  more  frequent  than  international  wars  and  claimed 
as  many  victims. 

Another  problem,  obviously  fundamental,  is  that  of 
the  real  attitude  of  human  beings  towards  war.  In  order 
to  appreciate  the  seriousness  of  this  question,  it  is  not 
necessary  to  accept  in  its  full  extent  the  mechanistic  view 
of  war,  so  vividly  portrayed  by  Dr.  Crile.7  History  and 
the  manifestations  of  daily  life  amply  attest  the  reality 
of  the  problem;  and  yet  no  subject  is  shrouded  in  greater 
uncertainty  or  more  persistently  evaded.  Nor  is  the 
evasion  always  conscious.  On  the  contrary,  it  frequently 
tends  to  recall  the  Temanite’s  scornful  inquiry  whether  a 
wise  man  should  “fill  his  belly  with  the  east  wind”  and 
“reason  with  unprofitable  talk.”  The  familiar  slogan, 
“the  war  to  end  war,”  has  been  constantly  invoked  even 
by  pacifists,  perchance  to  stimulate  or  to  excuse  their 
militant  activities;  but  of  all  illusions  it  is  the  vainest. 
The  circumstance  that  the  motto  “peace  through  victory” 
has  been  much  used  by  advocates  of  peace  cannot  obscure 
the  fact  that  it  altogether  postpones  the  end  to  the  attain¬ 
ment  of  the  means,  and  that  this  is,  in  the  particular 
instance,  very  human.  Even  the  assumption  which  each 
nation,  after  the  manner  of  each  individual,  is  wont  to 
indulge,  that  its  own  desires  are  more  pacific  than  those 
of  others,  betrays  a  marked  scepticism  as  to  the  world’s 
peaceful  proclivities.  That  the  people  of  the  United 

1 A  Mechanistic  View  of  War  and  Peace.  By  Dr.  George  W.  Crile, 
New  York,  1916. 


309 


Law  and  Organization 

States,  who  are  by  no  means  military  in  their  habits, 
believe  themselves  to  be  peculiarly  addicted  to  peace,  is 
proverbial;  but  when,  some  years  ago,  a  great  popular 
leader,  distinguished  as  a  man  of  action,  declared  that  he 
knew  his  fellow-countrymen  and  that  they  would  fight 
at  the  drop  of  the  hat,  it  is  not  recorded  that  the  throng 
to  whom  he  spoke  manifested  displeasure.  Perhaps  they 
politely  accepted  the  imputation  as  a  compliment  ad¬ 
dressed  to  them  individually.  But  the  persistent  popular 
interest  not  only  in  war  but  in  all  forms  of  conflict  is  a 
factor  that  cannot  be  overlooked.  While  bull-fighting 
still  exemplifies  the  Ephesian  form  of  diversion,  heavy¬ 
weight  contests  no  less  betoken  the  survival  of  the  gladia¬ 
torial  instinct ;  nor  would  multitudes  of  men  and  women 
gloat  over  the  mimic  bloodshed  of  the  stage,  unless,  in 
spite  of  their  tears  and  their  moans,  they  found  a  fascina¬ 
tion  in  it.  Such  things  should  not  be  blinked,  since  they 
admonish  us  that,  if  we  would  have  peace  in  our  own 
time,  whether  at  home  or  abroad,  no  process  by  which 
differences  may  be  settled  and  passions  composed  is  to 
be  neglected. 

Yet  another  serious  problem  is  that  of  the  part  which 
force  possibly  may  play  in  the  preservation  of  interna¬ 
tional  peace.  This  part  is  easily  overestimated.  The  sup¬ 
position  that  preponderant  force,  because  it  may  end  a 
war,  can  be  relied  upon  to  insure  peace  involves  more 
than  one  vaulting  assumption.  One  of  these  is  that  men 
in  the  mass,  constituting  a  great  nation,  can  be  controlled 
with  the  same  promptitude  and  effectiveness  with  which 
an  individual,  charged  with  a  violation  of  law,  can  be 
arrested  in  the  street  and  brought  to  justice.  The  futility 
of  such  a  supposition  is  remarkably  demonstrated  by 
what  took  place  in  Europe  during  the  twenty-five  years 
that  succeeded  the  French  Revolution.  In  1793  France, 
then  threatened  with  a  shortage  of  food,  was  confronted 
with  practically  a  united  Europe,  with  the  world’s  great- 
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est  maritime  power  at  the  head  of  the  coalition.  And 
yet,  with  the  exception  of  the  brief  respite  following  the 
peace  of  Amiens,  the  war  continued  twenty-two  years, 
and  in  the  end  France  emerged  from  the  conflict  with  her 
boundaries  scarcely  diminished.  This  example  is  not  in¬ 
capable  of  repetition. 

Another  such  assumption  is  the  supposition,  quite 
unfounded  in  human  experience,  that  a  people,  laboring 
under  a  sense  of  grievance,  will  be  deterred  by  a  disparity 
of  numbers  and  of  force  from  incurring  the  hazards  of 
a  conflict.  All  history  teaches  the  contrary.  On  this 
point  the  lessons  furnished  by  America  are  peculiarly 
impressive.  The  patriots  of  1776  took  a  desperate 
chance,  and  won;  the  leaders  in  the  movement  for  seces¬ 
sion  took  a  chance  apparently  less  desperate,  and  lost. 

One  of  the  gravest  dangers  to  which  any  association 
of  nations  is  exposed  is  the  tendency  of  the  members  to 
divide  into  groups  and  to  form  balances  of  power  based 
on  particular  interests  and  sympathies  which  are  thus 
made  paramount  to  the  general  interest.  Judged  by 
various  public  utterances  during  the  past  few  years  an 
impression  seems  more  or  less  to  prevail  that  the  balance 
of  power  is  an  artificial  contrivance  employed  to  defeat 
the  instinct  of  concert  among  nations.  The  truth  is  just 
the  reverse.  Balance  of  power  is  the  instinctive  measure  ; 
concert  is  the  artificial  contrivance  employed  to  counter¬ 
act  that  instinct.  What  is  called  the  balance  of  power 
is  merely  a  manifestation  of  the  primitive  instinct  of 
“self-defense,”  which  tends  to  produce  combinations  in 
all  human  affairs,  national  as  well  as  international,  and 
which  so  often  manifests  itself  in  aggression.  Not  only 
was  the  Civil  War  in  the  United  States  the  result  of  a 
contest  over  the  balance  of  power,  but  the  fact  is  notori¬ 
ous  that  certain  sections  of  the  country  have,  during  the 
past  generation,  constantly  found  themselves  in  general 
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relations  of  mutual  support  because  of  a  continuing 
common  interest  in  a  single  question. 

It  has  sometimes  been  astutely  suggested  that  a  “pre¬ 
ponderance”  of  power  would  not  be  a  “balance”  of  power, 
but  this  is  a  very  deceptive  play  upon  words.  It  never 
has  occurred  to  the  actual  designers  of  balances  of  power 
that  there  was  any  difference  between  a  “balance”  and  a 
preponderance.”  What  they  sought  was  a  “preponder¬ 
ance”  as  big  as  they  could  make  it.  Nor  have  they  ever 
refrained  from  increasing  it,  even  after  the  beam  was 
tipped  in  their  favor.  They  have  indeed  conceived  of 
it  in  the  accountant’s  sense  of  a  substantial  surplus  or 
reserve  which  might  be  drawn  upon  for  working  capital. 

Anothei  problem  and  perhaps  the  most  serious  one — 
with  which  an  association  of  nations  for  the  preservation 
of  peace  must  deal  is  that  of  determining  the  responsi¬ 
bility  for  armed  conflicts  which,  in  spite  of  all  peaceful 
efforts,  occur.  Recent  events  have  unfortunately  tended 
to  create  the  hasty  impression  that,  when  war  breaks  out, 
it  will  always  be  clear  which  one  of  the  parties  began  it! 
This  supposition  betrays  a  lack  both  of  perspective  and 
of  familiarity  with  the  origin  of  wars. 

Ward,  in  his  Law  of  Nations,  narrates  how,  in  1292, 
two  sailors,  the  one  Norman,  the  other  English,  quarreled 
m  the  port  of  Bayonne  and  began  to  fight  with  their  fists. 
In  the  affray  one  stabbed  the  other.  The  fight  spread 
to  the  ships  of  the  two  countries  in  the  harbor,  then  to 
the  high  seas,  and,  continuing  to  grow  till  it  involved 
the  two  governments,  resulted  in  the  war  which,  by  the 
loss  of  Guienne,  entailed  upon  the  English  and  the 
Normans  the  train  of  hostilities  which  eventuated  in  the 
Hundred  Years’  War. 

Passing  over  many  intervening  outbreaks,  the  uncer¬ 
tainties  of  which  yet  remain  to  be  dispelled,  we  may 
recur  to  the  situation  in  1762,  when  Spain  and  France, 
assembling  their  forces  on  Spanish  territory,  demanded 
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that  Portugal  join  them  in  their  war  with  Great  Britain. 
They  justified  their  action  by  alleging,  with  some  show 
of  reason,  that  Portugal  had  not  observed  neutrality  m 
the  war.  Portugal,  acting  in  self-defense,  declared  war 
against  them,  and  by  so  doing  no  doubt  gained  an  advan¬ 
tage.  In  1793,  France  declared  war  against  Great  Britain; 
but  even  English  historians  are  by  no  means  agreed  that 
her  action  in  so  doing  was  not  essentially  defensive.  The 
fact  is  well  known  that  France  in  1870  declared  war 
against  Prussia.  The  conflict  was  precipitated  by  the 
Hohenzollern  candidacy  for  the  Spanish  throne  and  the 
supposed  insult  to  the  French  ambassador  at  Ems. 
France,  upon  the  face  of  the  record,  was  the  aggressor. 
Twenty  years  later  the  world  learned  that  the  Hohen¬ 
zollern  candidacy  was  originally  suggested  to  Spain  by 
Bismarck,  and  also  became  acquainted  with  the  circum¬ 
stances  attending  the  preparation  of  the  version  of  the 
Ems  incident  which  carried  the  French  parliament  off 
its  feet. 

On  October  26,  1827,  a  combination  of  the  naval  forces 
of  England,  France,  and  Russia  destroyed  the  Turkish 
fleet  in  the  harbor  of  Navarino.  The  first  actual  shot 
appears  to  have  been  fired  by  the  Turks,  but  English 
naval  writers  have  candidly  admitted  that  the  Ottoman 
commander  was  not  unjustified  in  believing  that  he  was 
repelling  an  attack.  Possibly  he  was;  the  allied  fleet 
called  it  a  “reconnaissance.”  Subsequently  the  Tsar 
declared  war  against  the  Sultan.  France  and  England 
remained,  as  an  English  historian  remarked,  “idle  specta¬ 
tors.”  But  the  war  had  momentous  consequences  in  the 
affairs  of  the  Orient,  and  was  inspired  by  rivalries  which 
have  not  yet  ceased  to  exist. 

President  Madison,  in  1812,  declared  that  Great  Brit¬ 
ain  was  at  war  with  the  United  States  while  the  United 
States  was  at  peace  with  Great  Britain,  and  called  upon 
Congress  to  redress  the  balance.  Congress  promptly 
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responded.  Ten  years  later,  Albert  Gallatin,  who  had 
been  Madison’s  Secretary  of  the  Treasury,  discovered  in 
the  French  archives  documents  which  led  him  to  avow 
the  belief  that,  if  the  truth  had  been  known,  the  United 
States  would  never  have  entered  upon  the  course  that 
resulted  in  the  war.  President  Polk,  in  May,  1846,  de¬ 
clared  that  war  existed  by  the  act  of  Mexico,  and  Con¬ 
gress  accepted  his  declaration ;  but  there  has  always  been 
a  profound  difference  of  opinion  in  the  United  States 
upon  the  question  whether  this  view  was  justified.  This 
difference  is  due  to  the  fact  that  the  title  to  the  territory 
where  the  first  armed  collision  took  place  was  in  dispute. 
If  the  territory  belonged  to  Mexico,  its  occupation  by 
the  United  States  forces  was  an  act  of  invasion;  if  the 
territory  belonged  to  Texas,  the  Mexican  attack  upon 
those  forces  was  an  act  of  aggression.  The  insertion  in 
the  treaty  of  1848,  by  which  the  war  was  ended,  of  a 
stipulation  to  the  effect  that,  if  differences  should  in 
future  arise,  neither  republic  should  resort  to  “reprisals, 
aggression,  or  hostility  of  any  kind”  against  the  other, 
without  having  maturely  considered  whether  the  differ¬ 
ence  should  not  be  arbitrated,  has  not  prevented  the 
recurrence  of  incidents  whose  merits  are  by  no  means 
clear. 

The  outbreak  of  war  between  China  and  Japan  in  1894 
presents  striking  analogies  to  that  between  the  United 
States  and  Mexico  in  1846.  The  answer  to  the  question 
whether  certain  initial  acts,  such  as  the  sinking  of  the 
Kowshing,  had  an  aggressively  hostile  character,  depends 
upon  the  solution  of  disputed  claims  as  to  what  was  at 
the  time  the  status  of  Korea. 

The  examples  that  have  been  cited  suffice  to  demon¬ 
strate  how  extravagant  and  groundless  is  the  assumption 
that  nations  in  general  could  be  expected  to  hold  together 
in  attacking  a  particular  nation,  on  the  mere  allegation 
from  some  quarter  that  it  had  “begun”  hostilities.  They 
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further  serve  to  show  that,  in  many  instances,  the  only 
proper  course  would  be  to  seek  to  compel  both  parties  to 
suspend  hostilities.  In  private  law,  we  should  hardly 
undertake  to  justify  a  policeman  who  made  it  a  rule, 
when  a  fight  occurred,  to  side  with  the  party  whom  he 
believed  to  be  in  the  right  and  help  him  kill  his  adver¬ 
sary.  Such  an  innovation  in  domestic  jurisprudence 
would  be  truly  startling.  It  can  hardly  work  satisfac¬ 
torily  in  the  international  sphere. 

Another  question  with  almost  infinite  ramifications  is 
that  of  the  relation  of  the  limitation  of  armaments  to 
the  preservation  of  peace.  The  Peace  Conference  at 
The  Hague  in  1899  was  originally  convoked  by  the  Tsar 
solely  for  the  consideration  of  that  question,  but  it  proved 
to  be  almost  the  only  subject  related  to  war  which  the 
Conference  sedulously  avoided.  As  some  nations  sud¬ 
denly  grow  shy  when  the  “freedom  of  the  seas”  is  men¬ 
tioned,  so  others  suddenly  balk  when  the  regulation  of 
military  preparations  is  proposed.  Nevertheless,  it  will 
not  do  to  say  that  the  subject  lies  wholly  outside  the 
realm  of  practical  statesmanship.  There  have  been 
numerous  instances  in  which  agreements,  voluntary  or 
involuntary,  have  been  made  for  the  prohibition  or  lim¬ 
itation  of  armaments  of  various  kinds.  Such  prohibl 
tions  or  limitations  may  be  found  in  various  agreements 
for  the  neutralization  of  territory  or  of  waterways.  The 
mutual  prohibition,  for  more  than  a  hundred  years,  of 
naval  armaments  on  the  Great  Lakes,  which  probably 
accounts  for  the  unfortified  state  of  the  land  frontier, 
bears  eloquent  testimony  to  the  tranquillizing  influence 
of  abstention  from  menace.  The  most  striking  example 
in  recent  times  of  an  agreement  for  the  limitation  of 
armaments  is  that  which  resulted  from  the  Washington 
Conference  in  the  winter  of  1921-22  for  the  limitation 
of  naval  armaments  as  between  the  United  States  of 
America,  the  British  Empire,  France,  Italy  and  Japan. 
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Perhaps  it  may  be  said  that  the  fundamental  principle 
in  such  arrangements  is  that  of  mutuality.  The  mere 
absence  of  armaments  will  not  ensure  peace,  nor  will 
their  mere  existence  provoke  war.  On  the  other  hand, 
rivalry  in  armaments  necessarily  excites  apprehension, 
apprehension  begets  fear,  and  fear  breeds  hatred.  In 
the  relative  adjustment  of  forces  with  a  view  to  a  fair 
equilibrium,  many  and  diverse  elements  must  be  taken 
into  account.  The  question  cannot  be  solved  in  a  day 
or  by  one  stroke,  nor  can  the  creation  of  new  “balances” 
or  of  a  “preponderance”  of  power  be  regarded  as  a  step 
toward  its  solution.  In  the  formulation  of  plans  for  the 
preservation  of  peace,  all  the  complicated  methods  which 
are  employed  for  the  regulation  of  human  affairs  must 
be  reckoned  with.  They  can  no  more  be  neglected  in 
the  external  than  in  the  internal  affairs  of  states.  There 
must  be  organization  of  such  character  and  extent  as  to 
gratify  the  desires,  reconcile  the  ambitions,  and  settle  the 
disputes  of  peoples,  so  that  their  attitude  toward  inter¬ 
national  order  and  toward  internal  order  may  be  sub¬ 
stantially  the  same.  To  this  end  it  will  be  necessary  to 
rid  the  mind  of  exaggerated  but  old  and  widely  prevalent 
notions  as  to  the  functions  and  mission  of  the  state,  of 
superstitions  as  to  “trial  by  battle,”  of  the  conceptions 
that  underlie  the  law  of  conquest,  and  of  the  delusion 
that  one’s  own  motives  are  always  higher,  purer,  and 
more  disinterested  than  those  of  other  persons,  to  say 
nothing  of  the  passion  for  uniformity  that  denies  the 
right  to  be  different.  Evidently  such  a  state  can  be 
attained  only  through  a  substantial  and  somewhat  radical 
change  in  the  mental  attitude  of  peoples  such  as  will 
lead  them  to  think  first  of  amicable  processes  rather  than 
of  war  when  differences  arise. 


VII 


THE  PASSION  FOR  UNIFORMITY1 

In  the  ancient  and  beautiful  city  of  Munster,  with  its 
mediaeval  arcades  and  gabled  houses,  the  traveler  finds 
his  curiosity  excited  by  the  strange  spectacle  of  three  iron 
cages  suspended  from  the  tower  of  a  church.  If  he 
consults  his  Baedeker  he  learns  that  these  cages  once 
contained  the  remains  of  three  religious  zealots,  who,  de¬ 
sirous  to  convert  the  inhabitants  to  their  way  of  thinking, 
swept  down  upon  the  place  with  fire  and  sword,  and 
committed  for  the  good  of  their  cause  many  acts  such  as 
in  these  gentler  times  we  seek  to  discountenance  by 
harshly  calling  them  atrocities.  For  a  while  their  ardent 
zeal  swept  all  before  them,  but  they  were  subsequently 
driven  out;  and  when  later  they  returned  to  the  charge, 
they  were  captured,  and,  after  they  were  duly  tortured 
with  red  hot  pincers  and  put  to  death,  their  bodies  were, 
to  speak  with  legal  precision,  severally  suspended  in  the 
three  iron  cages,  as  a  warning  to  the  people  against  the 
excessive  indulgence  of  the  passion  for  uniformity. 

The  tendency  thus  visualized  pervades  all  human  his¬ 
tory,  and  has  been  one  of  the  profoundest  causes  of  the 
struggles  which  constitute  so  great  a  part  of  the  story  of 
the  life  of  man  on  earth.  From  the  Scriptures  we  learn 
that  the  Hebrews  regarded  themselves  as  the  chosen 
people  of  God.  So  regarding  themselves,  they  naturally 

1  An  address  before  the  Society  of  the  Alumni  of  the  Law  School  of 
the  University  of  Pennsylvania,  April  24,  1914;  reprinted  from  the 
University  of  Pennsylvania  Law  Review  and  American  Law  Register, 
May,  1914  (Vol.  62,  No.  7),  pp.  525-544. 
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deemed  it  to  be  their  duty  to  spread  their  faith  by  force 
if  necessary.  They  looked  upon  other  nations  not  only  as 
inferiors,  but  as  being  enemies  because  of  their  inferiority. 
By  the  same  process  of  reasoning,  they  deemed  it  to  be  a 
virtuous  act  to  put  their  enemies  to  death,  not  as  com¬ 
batants  but  simply  as  enemies,  and  they  therefore  em¬ 
braced  in  their  destructive  plan  women  and  children,  so 
as  to  prevent  the  propagation  and  growth  of  dissimilarity. 

The  attitude  of  the  ancient  Hebrews  was  shared  in  one 
form  or  another  by  other  peoples.  To  the  Greeks,  alien 
peoples  were  barbarians.  Being  different  from  themselves, 
they  necessarily  bore  the  stamp  of  inferiority.  The  view  of 
the  Romans  was  the  same,  and  they  exhibited  even  more 
strongly  than  the  Greeks  had  done  the  propensity  to  ex¬ 
tend  their  power  and  their  institutions  to  other  lands  by 
force.  We  are  told  that  when  the  Thracians  took  My- 
calessus  they  put  to  death  the  women  and  children ;  that 
so  did  the  Macedonians  when  they  took  Thebes,  and  the 
Romans  when  they  took  Ilurgis  in  Spain;  while  German- 
icus  ravaged  the  Marsi  with  fire  and  sword  and  without 
sparing  sex  or  age.  And  we  are  assured  that  some  of 
the  warriors  under  whom  these  things  were  done  were 
counted  as  humane  men. 

From  these  highly  authoritative  sources,  religious  and 
political,  the  same  ideas  descend  to  the  modern  world. 
Grotius,  whose  great  work,  De  Jure  Belli  ac  Pads,  ap¬ 
peared  at  the  close  of  the  first  quarter  of  the  seventeenth 
century,  reviewed  the  ancient  authorities  to  the  effect 
that  war,  when  declared  against  a  country,  extended  to 
all  the  people,  so  that  the  slaughter  of  women  and  in¬ 
fants  was  attended  with  impunity,  as  comprehended  in 
the  right  of  war.  Grotius  doubted  whether  there  should 
be  adduced  in  support  of  this  right  the  slaying  of  the 
women  and  children  of  Heshbon,  as  recorded  in  Deuter¬ 
onomy,2  or  what  was  done  to  the  Canaanites  and  their 
2  Deuteronomy,  ii.  34. 
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allies,  for  these  were,  he  said,  “the  doings  of  God,  who 
has  a  more  absolute  right  over  man  than  men  have  over 
brutes”;  but  he  quoted  as  unquestionably  pertinent  a 
passage  which,  as  he  declared,  approached  “more  nearly 
to  a  testimony  of  the  common  usage  of  nations.”  This 
was  the  ninth  verse  of  the  one  hundred  and  thirty-sev¬ 
enth  Psalm,  reading  thus:  “Happy  shall  he  be  that 
taketh  and  dasheth  thy  little  ones  against  the  stones.” 
And  to  this  “testimony”  Grotius  added  that  of  Homer.3 

Towards  the  end  of  the  Middle  Ages,  the  passion  for 
uniformity  was  especially  exhibited  in  a  religious  form. 
For  many  years  the  European  world  was  convulsed  with 
the  struggles  which  are  known  in  history  as  religious  wars. 
These  contests  are  commonly  regarded  as  culminating  in 
the  Thirty  Years’  War,  which  involved  the  greater  part 
of  Europe  but  fell  with  peculiarly  devastating  force  upon 
the  states  forming  the  German  Empire  of  that  day.  It 
may  be  true  that,  as  has  been  suggested,  the  element  of 
religious  faith  or  sentiment  was  not  so  exclusively  the 
cause  of  these  conflicts  as  writers  have  generally  repre¬ 
sented,  and  that,  just  as  in  most  human  affairs,  there  was 
a  material  element  that  had  to  be  dealt  with.  Neverthe¬ 
less,  the  element  of  faith  was  an  active  force,  and- gave 
to  the  contests  their  peculiarly  stubborn,  relentless 
character. 

We  commonly  think  of  the  Thirty  Years’  War  as  mark¬ 
ing  the  end  of  religious  conflicts  carried  on  with  arms, 
but  this  view  is  not  altogether  justified.  Differences  in 
religious  belief,  although  they  have  during  the  past  three 
hundred  years  seldom  been  the  avowed  cause  of  armed 
conflicts,  have  in  many  instances  been  highly  influential 
in  producing  the  state  of  feeling  that  led  to  hostilities. 
It  is  no  doubt  the  blending  of  religious  differences  with 

*  De  Jure  Belli  ac  Pads,  Lib.  Ill,  Cap.  IV,  Sec.  9.  For  Grotius’s 
repudiation  and  condemnation  of  such  conceptions  and  practices,  see 
supra,  p.  7. 
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those  of  a  racial  character  that  largely  accounts  for  the 
singularly  fierce  and  sanguinary  aspect  which  has  dis¬ 
tinguished  some  of  the  struggles  that  have  taken  place 
in  the  Balkan  Peninsula  since  1910. 

When  we  come  to  consider  the  state  of  the  modern 
world,  the  thoughts  which  have  just  been  expressed  give 
rise  to  interesting  reflections.  The  thing  that  chiefly 
distinguishes  the  modern  world  from  the  ancient  is  the 
study  of  the  physical  sciences,  and  the  application  of 
physical  forces  to  the  conveniences  of  life  by  means  of 
inventions.  Neither  in  art  nor  in  literature  can  the  mod¬ 
ern  world  boast  of  achievements  that  excel  the  produc¬ 
tions  of  the  ancients.  In  art.  we  still  recur  to  the  works  of 
the  ancient  masters,  while  in  literature  and  in  oratory 
we  can  scarcely  be  said  to  have  gained  either  in  sub¬ 
stance  or  in  form  by  an  increasing  unfamiliarity  with 
the  language  of  Homer  and  Demosthenes,  or  with  that 
of  Virgil  and  Cicero.  It  is  a  matter  of  common  remark 
that  time  has  developed  nothing  in  the  way  of  polit¬ 
ical  thought  that  may  not  be  found  in  Aristotle’s  Poli¬ 
tics;  and  this  observation  may  be  accepted  as  substan¬ 
tially  true,  unless,  as  some  one  has  facetiously  suggested, 
the  idea  of  a  “nation-wide  presidential  primary”  in  the 
United  States  must  be  placed  in  the  category  of  ab¬ 
solute  novelty!  But  by  the  discovery  and  application 
of  the  uses  of  steam  and  electricity,  a  greater  facility  has 
been  attained  in  the  conduct  of  the  relations  of  peo¬ 
ples  and  states. 

In  the  first  place,  all  parts  of  the  world  have,  as  the 
result  of  improved  means  of  transportation,  been  brought 
into  closer  and  more  constant  contact;  the  barriers  to 
intercourse  that  formerly  existed  have  been  overcome. 
In  the  second  place,  as  the  result  of  this  new  contact, 
there  has  come  about  a  general  development  of  re¬ 
sources  which  has  rendered  impossible  the  predominance 
which  single  nations  sometimes  previously  enjoyed. 
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Barely  sixty  years  have  elapsed  since  the  Far  East  seemed 
to  lie  practically  helpless  before  the  onset  of  the  West; 
but  in  that  brief  period  a  single  Far  Eastern  nation, 
Japan,  has,  by  a  process  of  conscious  and  deliberate  self¬ 
development,  never  before  witnessed  in  the  history  of 
the  world,  raised  itself  to  a  position  of  political  equality 
with  the  nations  of  the  West;  and  this  has  been  done  not 
more  by  the  development  of  political  institutions  than 
by  demonstrated  capacity  in  war. 

We  are  thus  brought  face  to  face  with  the  fact  that 
a  condition  of  things  has  arisen  in  which  the  indulgence 
on  a  large  scale  of  the  passion  for  uniformity,  after  the 
manner  of  the  zealots  at  Munster,  has  become  increas¬ 
ingly  difficult.  For  centuries  the  mind  of  Europe  was 
haunted  with  the  spectre  of  universal  monarchy.  Re¬ 
peated  and  long-continued  efforts  were  put  forth  to 
make  it  a  reality.  In  the  end  they  disastrously  failed; 
and  the  renewal  of  such  an  attempt  at  the  present  day 
is  inconceivable.  The  general  development  of  the  world’s 
physical  resources  is  strengthening  more  and  more  the 
power  of  the  nations  to  defend  and  preserve  their  in¬ 
dependent  existence.  Not  only  is  this  so  in  Europe  and 
in  the  Far  East,  but  there  are  abundant  proofs  of  the 
operation  of  the  same  tendency  in  other  quarters  of  the 
globe.  Notable  illustrations  of  it  may  be  found  among 
the  nations  of  America.  There  can  be  no  doubt  that, 
contrary  to  what  is  often  apparently  supposed,  the  na¬ 
tions  of  South  America  today  are  as  a  whole  far  better 
able  to  defend  themselves  against  aggression  and  to  main¬ 
tain  their  independence  than  they  were  eighty  years 
ago,  or  at  any  intervening  time.  Although  in  some  of 
these  states  political  conditions  are  still  insecure,  the 
prevalent  tendency  has  been  in  the  direction  of  order 
and  stability,  while  in  many  of  them  rapid  and  striking 
advances  have  been  made  and  still  are  making  in  the 
paths  of  orderly  progress. 
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From  these  facts  there  seem  to  result  certain  neces¬ 
sary  inferences.  One  is,  that  wars  for  the  purpose  of 
extermination,  or  for  the  purpose  of  spreading  either  po¬ 
litical  institutions  or  social  and  religious  conceptions, 
must  be  regarded  as  fatuous.  By  keeping  alive  antag¬ 
onisms,  they  strengthen  and  perpetuate  differences,  as 
is  seen  in  the  history  of  the  Balkan  Peninsula.  An¬ 
other  inference  which  it  is  necessary  to  draw  is  that  such 
wTars,  no  matter  how  futile  they  may  be,  can  be  avoided 
only  by  the  frank  recognition  of  the  fact  that  differ¬ 
ences  do  not  necessarily  denote  an  inferiority  which  it 
is  the  duty  of  the  self-assumed  superior  forcibly  to 
obliterate. 

The  importance  of  accepting  these  inferences  becomes 
even  more  apparent  when  we  reflect  upon  the  fact  that 
on  the  whole  national  and  racial  differences  do  not  tend 
to  disappear.  No  doubt  there  are  cases  in  which  an  amal¬ 
gamation  has  taken  or  is  still  taking  place ;  but  even  here 
the  result  is  something  different  from  what  existed  be¬ 
fore.  On  the  whole,  taking  history  as  we  know  it,  and 
speaking  in  terms  of  time  rather  than  of  eternity,  the 
indestructibility  of  nations  and  of  races  may  be  accepted 
as  axiomatic. 

Differences  in  social  and  political  institutions  spring 
from  differences  in  disposition  and  in  views  of  life. 
Among  the  qualities  that  tend  to  render  life  not  only 
supportable  but  enjoyable,  none  plays  a  larger  part  than 
the  sense  of  humor.  In  some  peoples  this  sense  is  highly 
developed,  while  in  others  it  seems  to  be  almost  wholly 
wanting.  Not  long  ago,  an  intelligent  traveler,  speak¬ 
ing  of  the  aboriginal  element  in  the  population  of  a  coun¬ 
try  in  which  he  had  spent  a  number  of  years,  said  that 
he  had  for  a  long  time  sought  to  determine  whether  this 
element  possessed  a  sense  of  humor.  Close  observation 
failed  to  discover  any,  till  one  day  when  he  saw  some 
natives  working  on  the  roof  of  a  house.  One  of  the  work- 
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men,  through  his  awkwardness,  slipped  and  fell  to  the 
street,  and  was  instantly  killed.  This  incident,  the  trav¬ 
eler  said,  seemed  to  afford  to  the  other  natives,  who  had 
retained  their  footing  on  the  roof,  intense  amusement, 
and  he  came  to  the  conclusion  that  this  attitude  towards 
human  misfortune  must,  as  the  resultant  of  underlying 
forces,  exert  a  decided  influence  upon  the  development 
of  customs,  laws  and  institutions. 

Even  before  the  time  of  Pope,  who  wrote — 

“For  forms  of  government  let  fools  contest; 

“What’er  is  best  administered  is  best,”4 

philosophers  had  animadverted  upon  the  tendency  to 
regard  political  institutions  as  the  cause  rather  than  the 
effect  of  differences  between  peoples.  In  reality,  if  there 
existed  all  over  the  world  one  form  of  government,  the 
habits,  customs,  laws,  and  even  the  institutions,  of 
different  peoples  would  continue  to  be  different.  When 
I  say  that  institutions  would  continue  to  be  different, 
I  mean  that  they  would  be  so  in  essence,  as  tested 
by  their  working,  even  though  they  were  the  same  in 
form.  We  have  in  the  world  today  many  govern¬ 
ments  which  are  called  monarchies.  Some  of  them  are 
despotic;  others  are  constitutional.  Others  yet  are 
largely  democratic.  We  have  at  the  same  time  many 
republics.  All  of  them  are  nominally  constitutional,  or 
hope  to  be  so;  but,  while  in  some  of  them  government  is 
popular  and  free,  in  others  it  is  more  or  less  arbitrary, 
the  real  differences  being  due  to  differences  in  the  char¬ 
acter,  disposition  and  development  of  the  peoples  over 
whom  the  government  rules. 

We  observe  similar  differences  in  social  institutions 
and  laws,  proceeding  from  similar  causes.  In  the  United 
States  we  have  witnessed  more  and  more  the  develop¬ 
ment  of  a  tendency  to  legislate  on  subjects  which  were 

*  Essay  on  Man,  Epistle  iii,  line  303. 
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formerly  considered  to  lie  within  the  sphere  of  individual 
action.  Of  this  tendency  an  example  is  found  in  the 
spread  of  prohibitory  laws ;  that  is  to  say,  laws  prohibit¬ 
ing  the  sale  and  consumption  of  intoxicating  liquors. 
The  regulation  of  government  in  the  matter  has  now  pro¬ 
ceeded  so  far  that  in  the  capital  of  the  United  States  the 
prohibition  to  serve  liquors  on  Sunday  extends  even  to 
clubs  and  precludes  a  member  even  from  giving  a  drink 
to  a  fellow-member  or  to  anyone  else ;  so  that,  in  order  to 
avoid  the  chances  of  a  violation  of  the  law,  clubs  have 
forbidden  members  to  keep  flasks  in  their  lockers.6  There 
are  other  civilized  and  well-ordered  countries  in  which 
such  a  measure  would  be  impossible.  Comment  has  often 
been  made  upon  the  fact  that,  while  the  Englishman 
and  the  American  boast  of  political  liberty,  they  will  sub¬ 
mit  to  a  measure  of  governmental  interference  with  their 
personal  habits  such  as  would  probably  produce  a  rev¬ 
olution  if  tried,  for  example,  in  France  or  in  Italy.  If 
the  Englishman  or  the  American,  quietly  submitting  to 
sumptuary  laws,  is  content  to  consume  his  spirituous 
beverages  in  some  sheltered  retreat,  the  Frenchman  or 
the  Italian  prefers  to  sip  his  wine  at  a  table  in  the  open 
air,  and  would  keenly  and  quickly  resent  any  attempt 
on  the  part  of  the  government  to  interference  with  the 
enjoyment  of  this  traditional  freedom. 

But,  in  considering  the  passion  for  uniformity,  we 
must  note  a  capital  distinction.  Like  other  natural 
forces,  if  wrongly  directed  or  excessively  indulged,  it  op¬ 
erates  destructively;  but  if  wisely  directed  and  properly 
regulated,  it  may  operate  beneficially.  Even  before  the 
Thirty  Years’  War,  philosophers  began  to  dream  and  to 
write  of  a  uniform  law  for  the  regulation  of  international 
relations.  More  and  more  impressed  with  the  demon¬ 
strated  fatuity  of  the  attempt  to  create  uniformity  by 

6  This  passage  serves  to  recall  the  gradual  growth  of  the  movement 
that  later  resulted  in  national  prohibition. 
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force,  they  conceived  the  necessity  of  recognizing  the 
right  to  be  different,  and  in  order  to  make  such  recogni¬ 
tion  effective,  adopted,  as  the  very  basis  of  the  new  sys¬ 
tem,  the  principle  that  independent  nations  have  in  the 
eye  of  the  law  equal  rights.  In  time  this  principle  worked 
a  marvelous  transformation.  The  affairs  of  nations  be¬ 
gan  to  be  adjusted  in  international  conferences,  and  the 
adjustments  so  effected  were  embodied  in  great  interna¬ 
tional  charters.  Disorder  was  succeeded  by  system;  the 
tendency  towards  strife  was  in  a  measure  counterbal¬ 
anced  by  a  tendency  towards  federation,  and  eventually 
there  resulted  from  this  co-operative  policy  an  effort  to 
bring  about  genuine  acts  of  international  legislation,  cul¬ 
minating  in  the  attempts  made  in  that  direction  at  the 
Peace  Conferences  at  The  Hague  in  1899  and  1907,  and 
at  the  Naval  Conference  in  London  in  1909. 

Meanwhile,  various  proposals  have  been  made  for  the 
adoption  of  a  general  international  code.  Drafts  of  such 
a  code  have  been  prepared  by  eminent  jurists.  A  Ger¬ 
man,  Bluntschli,  and  an  American,  David  Dudley  Field, 
were  pioneers  in  this  work;  and  the  draft  prepared  by 
the  great  Italian  publicist,  Pasquale  Fiore,  of  which  an 
English  version  is  in  existence,  has  reached  a  fifth 
edition.  All  these  drafts,  it  is  proper  to  say,  represent 
for  the  most  part  a  summary  of  existing  law;  and  this 
remark  is  made  in  a  spirit  of  commendation.  But  as  yet 
none  of  them  has  been  submitted  to  an  international 
body  for  consideration  and  action. 

In  the  Western  Hemisphere  a  movement  has  been  for¬ 
mally  set  on  foot  for  an  international  code.  By  a  treaty 
or  convention  adopted  by  the  Third  International  Amer¬ 
ican  Conference  at  Rio  de  Janeiro  on  August  23,  1906, 
the  American  nations  agreed  to  establish  an  Interna¬ 
tional  Commission  of  Jurists,  consisting  of  one  delegate 
from  each  country,  to  codify  international  law;  and  al¬ 
though  discussions  in  previous  International  American 
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Conferences,  and  particularly  in  the  first  one,  had  dis¬ 
closed  in  the  differences  between  the  jurisprudence  of 
the  United  States  and  that  of  the  countries  of  Portuguese 
and  Spanish  origin  serious  obstacles  to  the  creation  of 
uniformity  in  private  law,  they  included  private,  as  well 
as  public,  international  law  in  the  plan.  The  Interna¬ 
tional  Commission  of  Jurists  held  its  first  meeting  in  Rio 
de  Janeiro  in  the  summer  of  1912.  By  a  supplementary 
agreement  each  government  was  permitted  to  send  two 
delegates  instead  of  one,  and  a  number  of  the  govern¬ 
ments,  including  that  of  the  United  States,  availed  them¬ 
selves  of  this  privilege.  Seventeen  states  were  actually 
represented,  and  a  delegate  from  yet  another  state  was  on 
his  way  to  Rio  de  Janeiro  when  the  congress  adjourned. 

Immediately  on  the  assembling  of  the  commission  the 
question  was  raised  as  to  whether  codification  should  be 
effected  by  means  of  identical  national  laws,  or  by  means 
of  international  conventions;  whether  it  should  be  at  the 
first  moment  complete,  or  should  be  gradual  and  progres¬ 
sive;  in  what  form  amendments  should  be  made  or  de¬ 
fects  supplied;  whether  new  rules  should  continue  to  be 
elaborated  so  as  to  keep  the  code  or  the  agreed  points 
in  harmony  with  the  progress  of  nations.  The  discus¬ 
sion  of  these  questions  at  once  disclosed  what  may  be  re¬ 
garded  as  fundamental  differences  of  view.  On  the  one 
hand  it  was  proposed  that  the  commission  should  pro¬ 
ceed  at  once  to  the  adoption  of  codes.  This  proposal, 
in  view  of  the  magnitude  and  difficulties  of  the  task  be¬ 
fore  the  commission,  would  have  been  incomprehensible 
but  for  the  fact  that  twro  eminent  Brazilian  jurists,  Dr. 
Epitacio  Pessoa,  then  a  member  of  the  Supreme  Court 
of  Brazil,  and  Dr.  Lafayette  Rodriguez  Pereira,  a  for¬ 
mer  Minister  of  Justice  of  the  republic,  had  respectively 
prepared  drafts  of  codes  of  public  international  law  and 
private  international  law  for  the  use  of  the  commission. 
On  the  other  hand,  the  view  was  taken  that  it  was  prac- 
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tically  impossible  for  the  commission  to  proceed  at  once 
to  take  definitive  action  upon  the  texts  of  codes.  In 
reality,  the  Brazilian  draft  codes  reached  the  various  gov¬ 
ernments  to  which  they  were  sent  only  towards  the  end 
of  1911;  and  the  agreement  fixing  the  date  of  the  assem¬ 
bling  of  the  commission  was  signed  only  in  January,  1912. 
On  the  eve  of  sailing  for  Brazil  the  United  States  dele¬ 
gates6  were  furnished  with  copies  of  the  original  drafts 
in  Portuguese,  together  with  an  English  translation  of 
them;  but  there  had  scarcely  been  an  opportunity  to 
make  a  competent  translation  of  the  texts  into  English — 
for  by  translation  I  mean  not  the  mere  matching  of  word 
for  word,  but  the  conversion  of  the  sense  and  idiom  of 
the  one  text  into  the  equivalent  sense  and  idiom  of  the 
other. 

It  was  therefore  contended  by  various  delegations,  in¬ 
cluding  that  of  the  United  States,  that  the  commission 
should  be  divided  into  committees,  to  which  should  be 
assigned  certain  subjects  for  investigation  and  report; 
that  the  reports  of  these  committees  should  be  printed  in 
all  the  languages  represented  in  the  commission,  and 
should  be  exchanged,  and  that  after  such  lapse  of  time 
as  would  enable  this  to  be  done,  the  commission  should 
meet  again  to  consider  the  adoption  of  texts  for  submis¬ 
sion  to  the  various  governments,  and  perhaps  for  the 
eventual  consideration  of  the  International  American 
Conference.  This  view  substantially  prevailed.  The 
commission  was  divided  into  six  committees,  four  of 
which  were  to  be  concerned  with  subjects  of  public  in¬ 
ternational  law  and  two  with  subjects  of  private  interna¬ 
tional  law.  The  four  committees  on  public  international 
law  were  to  sit  respectively  at  Washington,  Rio  de 
Janeiro,  Santiago  (Chile),  and  Buenos  Aires.  To  the 
first  committee  was  assigned  the  preparation  of  drafts 

‘The  present  writer,  and  the  late  F.  Van  Dyne,  sometime  Assistant 
Solicitor  of  the  Department  of  State. 
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of  codes  on  maritime  war,  and  the  rights  and  duties  of 
neutrals;  to  the  second,  the  preparation  of  drafts  on 
war  on  land,  civil  war,  and  the  claims  of  foreigners  grow¬ 
ing  out  of  such  wars;  to  the  third,  international  law  in 
time  of  peace;  to  the  fourth,  the  pacific  settlement  of  in¬ 
ternational  disputes  and  the  organization  of  international 
tribunals.  The  two  committees  on  private  international 
law  were  to  sit  at  Montevideo  and  Lima.  The  subjects 
assigned  to  the  first  committee  embraced  capacity,  the 
status  of  aliens,  domestic  relations,  and  succession.  To 
the  second  was  entrusted  the  consideration  of  matters  of 
private  international  law  not  embraced  in  the  preceding 
enumeration,  including  the  conflict  of  penal  laws. 

The  commission,  which  held  its  first  formal  session  on 
June  26,  1912,  adjourned  on  the  twentieth  of  the  follow¬ 
ing  month,  to  meet  again  in  Rio  de  Janeiro  in  June,  1914. 
The  date  of  the  next  meeting  has  since  been  postponed 
till  June,  1915.  Some  of  the  committees  have  already 
made  reports,  but  there  has  not  yet  been  an  opportunity 
for  the  completion  of  their  work,  and  the  printing  and  ex¬ 
change  of  the  results  of  their  investigations.7 

As  a  concession  to  those  who  desired  immediate  ac¬ 
tion,  the  commission  while  in  session  at  Rio  de  Janeiro 
undertook  to  act  upon  the  subject  of  extradition  in  the 
domain  of  public  international  law,  and  on  the  execution 
of  foreign  judgments  within  the  domain  of  private  inter¬ 
national  law.  After  comparatively  brief  debate,  a  draft 
on  extradition  was  voted.  But  when  the  special  com¬ 
mittee  on  the  execution  of  foreign  judgments  came  to 
consider  the  draft  prepared  on  that  subject,  it  soon 
appeared  that  there  existed  as  between  the  different  dele¬ 
gates  irreconcilable  divergences  of  view.  These  diver- 


T  As  a  result  of  the  disorders  resulting  from  the  war,  the  work  of  the 
commission  was  suspended  and  virtually  abandoned.  Provision  for  its 
revival  was  made  by  the  Fifth  International  American  Conference  at 
Santiago,  Chile,  in  1923. 
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gences  resulted  from  the  circumstance  that  the  members 
of  the  committee  immediately  found  themselves  dealing 
with  questions  of  procedure. 

During  the  past  hundred  years,  and  especially  during 
the  last  fifty,  some  progress  has  been  made  in  the  work 
of  embodying  the  rules  of  public  international  law  in  in¬ 
ternational  agreements  of  world-wide  operation.  This  is 
in  a  limited  sense  codification,  whether  we  describe  it  by 
that  name  or  not.  The  process,  in  spite  of  the  difficul¬ 
ties  and  uncertainties  that  attend  it,  and  the  inadequacy 
of  the  means  and  methods  often  employed,  will  go  on. 
The  codification  of  private  international  law  is  even  more 
difficult,  because  it  deals  with  private  rather  than  with 
public  law,  and  involves  to  a  great  extent  the  element  of 
procedure,  which,  according  to  a  well-recognized  rule, 
is  governed  by  local  law.  This  rule  is  not  artificial,  but 
inheres  in  the  nature  of  the  subject.  It  is  important 
always  to  bear  in  mind  that  the  object  of  law  is  the 
attainment  of  justice;  that  the  different  forms  which  pre¬ 
vail  in  different  countries  under  their  various  legal  sys¬ 
tems  have  presumptively  been  worked  out  for  the  accom¬ 
plishment  of  that  end,  and  that  efficiency  is  more  to  be 
desired  than  a  preconceived  uniformity  of  methods. 

In  dealing  with  the  subject  of  the  codification  of 
international  law  we  may  well  profit  by  the  example 
of  the  Germans  in  preparing  the  Imperial  Civil  Code. 
When  the  Germans  took  up  this  great  task,  they  ap¬ 
pointed  in  the  first  place  a  commission  to  prepare  a 
project.  This  commission  was  appointed  in  1874,  and  de¬ 
voted  thirteen  years  to  its  work,  presenting  its  report  in 
1887.  After  three  years  of  public  discussion,  the  project 
was  committed  to  another  commission  in  1890.  The  code 
received  the  imperial  approval  in  1896,  but  did  not  take 
effect  until  1900 — twenty-six  years  after  the  appointment 
of  the  first  commission.  And  yet,  the  states  for  which 
this  code  was  adopted  were  not  only  united  under  a  fed- 
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eral  government,  with  a  supreme  legislature,  but  had 
similar  political  and  legal  traditions. 

Passing  from  the  sphere  of  international  to  that  of 
municipal  law,  it  is  not  extravagant  to  say  that  for  the 
operation  of  the  passion  for  uniformity,  whether  in  its 
regulated  and  constructive  or  in  its  unregulated  and  de¬ 
structive  form,  the  jurisprudence  of  the  United  States 
presents  the  world’s  largest  opportunity.  Looking  at  the 
bewildering  confusion  in  the  midst  of  which  we  dwell, 
our  first  impulse  should  be  to  assume  that  the  desire  for 
uniformity  had  been  lacking  altogether;  and  yet  our  po¬ 
litical  history  affords  one  of  the  most  remarkable  exam¬ 
ples  of  all  time  of  the  attempt  suddenly  to  obliterate 
deep-seated  differences  by  legislative  fiat.  Scarcely  fifty 
years  ago  the  people  of  the  United  States  entered  upon 
what  was  called  the  period  of  Reconstruction.  The  policy 
of  Reconstruction  was  apparently  founded  on  the  suppo¬ 
sition  that  the  only  difference  between,  for  instance,  the 
New  England  Yankee  and  the  lately  emancipated  slave 
was  the  fact  that  the  one  had  had  an  opportunity  to  go 
to  school,  while  the  other  had  not.  In  order  to  insure 
equality  in  this  and  other  respects,  the  emancipated 
slaves  were  invested  with  the  elective  franchise,  in  the 
expectation  that  they  would  at  once  use  it  intelligently 
and  effectively,  not  only  for  the  preservation  of  their  own 
political  rights,  but  also  for  the  good  of  the  community 
as  a  whole.  In  ten  years  the  experiment  broke  down, 
and  after  the  lapse  of  a  certain  time,  in  which  the  passion 
for  uniformity  steadily  cooled,  the  States  of  the  South 
were  permitted  effectually  to  nullify  what  had  been  done. 
The  pendulum  swung  from  one  extreme  to  the  other. 
Whether  it  be  true,  as  has  been  suggested,  that  the  people 
of  the  North  suffered  “a  certain  paralysis  of  feeling  about 
the  whole  matter,  due  to  exhaustion,”  it  is  certain  that 
they  at  length  acquiesced  in  the  result. 

This  incident  instructs  us  in  the  necessity  of  examining 
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fundamental  conditions,  if  our  lawmaking  is  to  endure. 
But  it  in  no  wise  teaches  that  diversity  is  in  itself  a  bless¬ 
ing  or  that  we  should  refrain  from  seeking  to  bring  about 
uniformity  where  convenience,  which  is  the  true  founda¬ 
tion  of  all  law,  demands  it. 

Three  hundred  years  ago  Sir  Francis  Bacon,  in  his 
Proposition  touching  the  Compiling  and  Amendment  of 
the  Laws  of  England,  declared  that,  owing  to  the  state 
of  the  laws  at  that  time,  there  resulted  among  other 
things  (1)  “that  the  multiplicity  and  length  of  suits  is 
great”;  (2)  “that  the  contentious  person  is  armed,  and 
the  honest  subject  wearied  and  oppressed,”  and  (3)  “that 
the  ignorant  lawyer  shroudeth  his  ignorance  of  law,  in 
that  doubts  are  so  frequent  and  many.”  He  therefore 
proposed  a  searching  examination  of  all  public  and  judi¬ 
cial  records  with  a  view  to  a  compilation  in  which  the 
following  points  should  be  observed :  That  overruled  and 
obsolete  cases  should  be  omitted;  that  mere  repetitions 
should  be  purged  away;  that  idle  queries  and  uncertain¬ 
ties  should  be  left  out;  that  tautologies  and  imperti- 
nencies  should  be  cut  off,  and  that  the  reports  that  were 
preserved  should  be  carefully  tested  by  the  records  and 
rectified  so  far  as  they  were  defective. 

If  Lord  Bacon  were  now  alive  and  were  transplanted 
to  the  United  States,  what  would  he  find?  Certainly, 
from  the  scientific  point  of  view,  a  legal  chaos  buttressed 
with  shapeless  masses  of  digests  and  indexes.  And  still 
the  augmentation  of  more  or  less  unformed  material 
goes  on  at  an  ever-increasing  rate.  In  1819  the  reports 
of  the  decisions  of  the  American  courts,  including  the 
federal  decisions,  were  embraced  in  one  hundred  and 
eighty  volumes.  Seventy  years  later,  in  1883,  the  num¬ 
ber  had  grown  to  three  thousand  two  hundred,  with  an 
annual  increase  of  one  hundred  volumes.  At  the  end  of 
1913,  after  the  lapse  of  only  thirty  years  more,  the  total 
had  reached  eight  thousand  four  hundred  and  twenty 
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volumes,  with  an  annual  output  of  two  hundred  and 
fourteen ;  and  the  number  of  reported  cases  which  all  the 
volumes  contain  is  almost  beyond  computation.  The 
multiplication  of  statutes  goes  on  apace.  Statutory  law  in 
the  United  States  may  now  be  sought  in  more  than  three 
thousand  volumes,  with  an  adequate  annual  increase.8 

We  have  spoken  of  the  annual  “output”  of  judicial 
reports,  and  the  phrase,  with  its  thrifty  flavor,  is  de¬ 
liberately  chosen;  for  the  publication  of  reports  is  little 
regulated  and  thoroughly  commercialized.  With  each 
court  there  is  connected  a  pipe  promptly  to  convey  its 
product  to  the  great  centre  of  distribution;  and  from 
this  centre,  day  by  day,  month  by  month,  year  by  year, 
there  is  poured  out,  as  through  a  great  main,  upon  a 
gurgling,  gasping,  sputtering  Bar,  a  turgid  stream  of 
judicial  decisions.  Here  there  is  no  discrimination,  no 
estimation  of  merit  or  of  importance.  Cases  petty  and 
cases  important,  cases  of  national  interest  and  cases  of 
interest  purely  local,  final  decisions,  and  decisions  either 
reversed  or  on  the  way  to  reversal,  are,  with  generous 
impartiality,  spread  broadcast  over  the  entire  land. 

This  system  is  supported  by  the  Bar,  with  mingled 
feelings  of  gratitude  and  despair;  for  the  Bar  is  conscious 
of  the  fact  that,  while  it  is  in  a  sense  served  by  the  sys¬ 
tem,  it  is  also  enslaved  and  debauched  by  it.  The  very 

8  The  assistant  librarian  in  charge  of  the  shelves  of  the  library  of  the 
Association  of  the  Bar  of  the  City  of  New  York  made  in  1914  the 
following  table,  which,  although  it  did  not  purport  to  be  absolutley 


accurate,  was  sufficiently  so  for  purposes  of  comparison: 

English  Reports,  total  number  of  volumes  2431 

Present  annual  increase  16 

American  State  Reports  7370  volumes 

United  States  Reports  1050  “ 

Total  number  of  volumes  8420 

Present  annual  increase  214 

English  Public  Statutes,  total  number  of  volumes  160 

Annual  increase  1 

American  Statutes,  total  number  of  volumes  3164 

Present  annual  increase  32 
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multiplicity  of  cases,  and  the  consequent  impossibility 
of  dealing  with  them  scientifically,  reduces  practitioners 
to  a  reliance  upon  particular  decisions  rather  than  upon 
general  principles;  and  this  in  turn  accentuates  the  ten¬ 
dency,  long  ago  abnormally  developed,  to  pay  undue 
respect  to  mere  cases  as  authority.  How  often  do  counsel 
produce  with  an  air  of  triumph  the  latest  decision,  ren¬ 
dered  perhaps  in  some  far-off  jurisdiction  by  a  judge 
whose  opinions  derive  their  weight  solely  from  his  official 
position!  How  often,  too,  do  they  cite  cases  in  their 
briefs  indiscriminately.  Some  years  ago  the  statement 
was  made  that  in  a  single  volume  of  reports  then  lately 
published  more  than  five  thousand  cases  were  cited;  and 
although  this  number  would  seem  to  suffice,  possibly  it 
may  since  have  been  exceeded. 

From  the  same  causes  our  text-books  also  have  deteri¬ 
orated.  We  do  not  have  to  go  back  very  many  years  to 
find  treatises  that  rose  to  the  dignity  of  codes,  in  the  sense 
that  they  reduced  to  “a  definite  and  systematic  shape” 
the  “results  obtained  and  sanctioned  by  the  experience  of 
many  centuries.”9  Such  treatises  today  are  exceedingly 
rare,  and  it  is  becoming  daily  more  difficult  to  write  them, 
because  of  the  insistent  demand  for  the  citation  of  all 
decided  cases.  In  consequence  the  preparation  of  text¬ 
books  has  to  a  great  extent  become  a  mechanical  incident 
of  the  publishing  business,  so  that,  with  here  and  there 
a  notable  exception,  they  mainly  consist  of  lists  of  cases 
strung  upon  slender  propositions,  and  scarcely  rise  above 
the  dignity  of  amplified  indexes. 

For  the  conditions  that  have  been  described,  when  and 
how  shall  there  be  found  a  remedy?  The  remedy  will  not 
come  immediately  or  all  at  once,  but  we  may  form  a  con¬ 
jecture  as  to  the  lines  along  which  it  will  progress.  In 
the  first  place,  so  long  as  we  maintain  the  separation  of 
jurisdictions  as  between  the  federal  government  and  the 

’Stephen,  History  oj  the  Criminal  Law  oj  England,  III,  Ch.  XXXIV. 
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States  and  as  between  the  States  themselves — a  separa¬ 
tion  that  may  be  counted  upon  to  continue  indefinitely 
—that  which  is  of  general  interest  must  be  carefully 
divided  from  that  which  is  essentially  local.  Probably 
we  have  been  too  much  disposed  in  thinking  of  this 
division  to  follow  simply  the  lines  of  the  federal  Consti¬ 
tution,  but  these  are  by  no  means  adequate.  There  are 
many  subjects  not  embraced  in  the  federal  Constitution, 
as  so  far  legislatively  construed  or  developed,  which  are 
of  general  interest,  and  yet  this  interest  may  be  of  a  kind 
that  does  not  require  legal  uniformity.  Local  conditions 
may  so  vary  in  the  several  States  as  to  make  an  attempt 
at  uniformity  undesirable.  It  may  be  worthy  of  con¬ 
sideration  whether  the  subject  of  marriage  and  divorce 
does  not  as  yet  fall  within  this  category,  although  the 
tendency  at  present  is  to  approach  it  from  the  point  of 
view  of  legal  uniformity. 

On  the  other  hand  there  are  subjects  in  respect  of 
which,  in  spite  of  the  fact  that  national  legislation  does 
not  deal  with  them,  the  general  convenience  calls  loudly 
for  uniformity.  This  is  particularly  the  case  in  regard  to 
the  law  relating  to  commercial  matters.  For  this  reason, 
I  confess  I  have  always  considered  the  conception  of  the 
Supreme  Court  of  the  United  States  in  Swift  v.  Tyson 10 
as  essentially  sound.  Speaking  through  Mr.  Justice  Story, 
the  court  held  that  the  thirty-fourth  section  of  the 
Judiciary  Act,  in  prescribing  “the  laws  of  the  several 
States”  as  rules  of  decision  in  trials  at  common  law  in 
the  federal  courts,  was  to  be  “strictly  limited  to  local 
statutes  and  local  usages”  and  did  not  extend  to  “con¬ 
tracts  and  other  instruments  of  a  commercial  nature,  the 
true  interpretation  and  effect  whereof  are,”  declared  the 
court,  “to  be  sought  not  in  the  decisions  of  the  local  tri¬ 
bunals,  but  in  the  general  principles  and  doctrines  of 
commercial  jurisprudence.”  And  the  authority  of  Lord 

10 16  Peters,  1  (1842). 
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Mansfield  was  invoked  to  the  effect  that  the  law  respect¬ 
ing  negotiable  instruments  may  be  affirmed  to  be  in  great 
measure  “not  the  law  of  a  single  country  only,  but  of  the 
commercial  world.” 

This  decision  has  been  criticised  by  a  great  Pennsyl¬ 
vania  judge  as  an  “unfortunate  misstep,”  on  the  strength 
of  which  the  courts  of  the  United  States  “have  persisted 
in  the  recognition  of  a  mythical  commercial  law,  and  have 
professed  to  decide  so-called  commercial  questions  by  it, 
in  entire  disregard  of  the  law  of  the  State  where  the  ques¬ 
tion  arose.”11  The  word  “mythical,”  as  here  used,  evi¬ 
dently  was  intended  to  convey  the  thought  that  the  law 
which  the  courts  in  this  instance  professed  to  lay  down 
was  not  law  in  the  proper  sense,  because  it  had  never 
been  prescribed  by  the  competent  sovereign  power.  But, 
however  this  may  be,  we  may  find  in  the  decision  of  the 
Supreme  Court  a  response  to  the  desire  which  has  mani¬ 
fested  itself  in  all  times  and  in  all  lands,  and  which  has  in 
so  many  countries  led  to  the  establishment,  in  one  way  or 
another,  of  a  uniform  civil  and  commercial  law. 

The  existence  of  this  desire,  which  is  but  an  expression 
of  human  convenience,  emphasizes  the  importance  of 
distinguishing  carefully  and  in  essence  between  that 
which  is  general  and  that  which  is  local.  The  tendency 
of  our  national  legislation  to  occupy  new  fields  is  a  mat¬ 
ter  of  common  remark.  In  numerous  instances  its  right 
has  been  disputed;  but  there  are  spheres  unquestionably 
belonging  to  it  which  it  has  not  yet  occupied.  One  of 
these  is  the  legislative  and  judicial  assurance  of  the  treaty 
rights  of  aliens.12  This  defect  in  our  federal  statutes  has 
been  glaringly  revealed  on  more  than  one  occasion,  and 

11  Judge  Mitchell,  in  Forepaugh  v.  Delaware,  Lackawanna  &  Western 
Railroad  Co.,  128  Pa.  217  (1889). 

12  See  the  valuable  monograph,  The  Treaty-Making  Power  of  the 
United  States  and  the  Methods  of  its  Enforcement  as  affecting  the 
Police  Powers  of  the  States.  By  Charles  H.  Burr,  Esq.,  of  the  Phila¬ 
delphia  Bar. 
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no  doubt  will  in  time  be  corrected,  so  that  we  may  con¬ 
fidently  stand  before  the  world  in  the  attitude  of  enforc¬ 
ing  treaties  rather  than  in  that  of  paying  damages  for 
their  local  infraction. 

In  the  effort  to  ameliorate  confusion  and  gain  a  rational 
uniformity  of  law,  it  is  always  necessary  specially  to 
beware  of  that  haste  and  superficiality  which  so  often 
characterize  proposals  for  codification.  Codification, 
which  in  a  proper  sense  and  in  appropriate  spheres  is 
an  ideal  to  be  kept  in  view,  has  in  reality  been  discredited 
in  the  United  States  by  many  of  its  advocates.  We  have 
even  heard  the  so-called  codes  of  the  Roman  law  invoked 
as  an  argument  in  favor  of  codification,  evidently  without 
knowledge  of  the  fact  that  the  Corpus  Juris  is  not  a  code 
in  the  modern  sense.  Persons  indeed  are  not  wanting 
wrho  will  upon  slight  provocation  undertake  to  furnish  in 
short  order  a  code  either  for  the  world  or  for  a  particular 
country.  A  legal  society  is  formed,  and  we  should  not  be 
surprised  if  one  of  its  first  acts  is  to  appoint  a  committee 
on  codification,  with  instruction  to  bring  in,  perhaps  at 
the  next  annual  meeting,  if  not  a  draft  of  a  code,  at  least 
a  report  as  to  what  such  a  work  should  be.  The  commit¬ 
tee,  composed  perchance  of  estimable  men  not  known  to 
be  specially  fitted  for  the  task,  takes  up  its  burden  with 
due  solemnity,  and  holds  a  certain  number  of  consulta¬ 
tions,  and  if  at  the  end  of  a  year  the  world  is  not  enriched 
with  what  was  proposed,  the  failure  may  be  ascribed  to 
preoccupation  with  other  matters  or  perhaps  to  a  want 
of  facility  in  dictation.  Or,  possibly  the  fact  may  have 
been  discovered  that  the  task  is  great,  and  that  the  time 
is  not  ripe  for  its  performance.  Here  is  indeed  a  question 
truly  fundamental.  When  it  was  proposed  in  1815  that 
a  civil  code  should  forthwith  be  made  for  Germany, 
Savigny  objected  on  the  ground  that  German  legal  science 
was  not  sufficiently  developed  to  justify  the  undertaking; 
and  we  are  assured  by  a  profound  student  of  political  and 
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legal  history  that  every  German  jurist  today  admits  that 
Savigny  was  right.13 

In  the  United  States  the  law  is  at  present  in  a  singu¬ 
larly  shifting  state.  Proposals  are  constantly  put  forward 
for  material  and  even  radical  change,  not  only  in  consti¬ 
tutional  law  but  also  in  criminal  law  and  in  various 
branches  of  civil  law,  such  as  contracts  and  torts.  The 
difficulties  in  dealing  with  such  a  situation  are  illustrated 
by  the  experience  of  the  National  Conference  of  Com¬ 
missioners  on  Uniform  State  Raws,  whose  members  are 
appointed  by  the  governors  of  the  various  States  and 
Territories,  under  local  law,  for  the  purpose  of  conferring 
upon  and  recommending  uniform  laws  in  matters  in 
which  uniformity  seems  to  be  practicable  and  desirable. 
The  moderation  as  well  as  the  earnestness  of  this  body 
is  much  to  be  commended,  and  the  general  interest  in  its 
work  is  shown  by  the  circumstance  that  forty-eight  States, 
two  Territories,  the  District  of  Columbia  and  our  insular 
possessions  are  represented  in  it.  In  the  twenty-three 
years  of  its  existence  it  has  formulated  ten  drafts  of 
statutes.14  The  first  of  these,  The  Negotiable  Instruments 
Act,  has  been  adopted  in  forty-six  States,  Territories  and 
possessions;  the  second,  the  Warehouse  Receipts  Act,  in 
thirty.  In  no  other  instance  has  the  number  of  adoptants 
exceeded  eleven.  The  Divorce  Act  has,  it  may  be  ob¬ 
served,  been  adopted  in  only  three  States.  It  is  true  that 
some  of  the  later  recommendations  have  not  been  long 
before  the  public,  so  that  their  fate  is  not  yet  finally  de¬ 
termined.  But  it  is  evident  that,  even  where  the  need 
of  uniformity  is  generally  acknowledged,  the  task  of  for- 

Professor  Munroe  Smith,  in  the  Political  Science  Quarterly  Vol.  2 
(1887),  p.  134  et  seq. 

These  respectively  relate  to  negotiable  instruments,  warehouse  re¬ 
ceipts,  bills  of  lading,  sales  of  goods,  certificates  of  stock,  divorce,  family 
desertion,  the  probate  of  foreign  wills  and  the  evasion  of  marriage 
obligations. 
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mulating  and  securing  the  adoption  of  a  uniform  law  is 
always  attended  with  great  uncertainty.15 

An  encouraging  sign  of  a  tendency  to  furnish  practical 
relief  without  awaiting  the  development  of  compre¬ 
hensive  schemes  of  uniformity  may  be  seen  in  the  interest 
lately  taken  in  the  subject  of  legislative  drafting.  The 
loose  and  unregulated  way  in  which  bills  are  introduced 
in  our  legislatures,  National  and  State,  with  little  or  no 
governmental  responsibility  for  their  presentation,  affords 
an  exceptional  opportunity  for  the  services  of  men  trained 
in  the  study  of  legislation  and  its  interpretation.  The 
same  need  exists  in  the  case  of  the  numerous  commissions 
appointed  to  investigate  and  report  upon  matters  which 
are  expected  to  be  dealt  with  by  means  of  new  legislation. 


“Note,  January  19,  1924.— By  the  proceedings  of  the  thirty-third  an¬ 
nual  meeting  of  the  National  Conference,  at  San  Francisco,  August  21- 
27,  1923,  it  appears  that  the  total  number  of  drafts  of  uniform  acts  then 
made  and  approved  by  the  Conference  was  thirty-two.  Their  titles,  the 
years  in  which  they  were  respectively  approved,  and  the  number  of 
jurisdictions  in  which  they  had,  sometimes  with  modifications,  been  en¬ 
acted,  were  as  follows:  Acknowledgments  Act  (1892),  9;  Acknowledg¬ 
ments  Acts,  Foreign  (1914),  7;  Aeronautic  Act  (1922),  7;  Bills  of  Lading 
Act  (1909),  26;  Child  Labor  Act  (1911),  4;  Cold  Storage  Act  (1914),  6; 
Conditional  Sales  Act  (1918),  8;  Declaratory  Judgments  Act  (1922),  5; 
Desertion  and  Non-support  Act  (1910),  19;  Extradition  of  Persons  of 
Unsound  Mind  (1916),  8;  Fiduciaries  Act  (1922),  5;  Foreign  Depositions 
Act  (1920),  10;  Flag  Act  (1917),  9;  Fraudulent  Conveyance  Act  (1918), 
11;  Illegitimacy  Act  (1922),  4;  Land  Registration  Act  (1916),  3;  Limited 
Partnership  Act  (1916),  13;  Marriage  and  Marriage  License  Act  (1911), 
2;  Marriage  Evasion  Act  (1912),  5;  Negotiable  Instruments  Act  (1896), 
51;  Occupational  Diseases  Act  (1920),  0;  Partnership  Act  (1914),  16, 
Proof  of  Statutes  Act  (1920),  7;  Sales  Act  (1906),  27;  Sales  Act,  Amend¬ 
ments  (1922),  2;  Stock  Transfer  Act  (1909),  17;  Vital  Statistics  Act 
(1920),  1;  Warehouse  Receipts  Act  (1906),  48;  Warehouse  Receipts 
Act,  Amendments  (1922),  3;  Wills  Acts,  Foreign  Executed  (1910),  7; 
Wills  Act,  Foreign  Probated  (1915),  4;  Workmen’s  Compensation 


Act  (1914),  2. 

The  “jurisdictions”  include  the  forty-eight  States  of  the  United  States, 
and  Alaska,  District  of  Columbia,  Hawaii,  Philippine  Islands,  and  Porto 


Rico 


See  Report  of  the  American  Bar  Association  (1923),  Vol.  48,  pp. 


685,  698. 
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These  commissions  are  often  largely  composed  of  persons 
who  are  much  more  interested  in  what  they  conceive  to 
be  the  social  or  moral  side  of  public  questions  than  in  the 
formulation  and  interpretation  of  statutes.  It  would  be 
a  great  gain  for  our  legislation  if  provision  were  made  by 
the  federal  government,  as  well  as  by  the  State  govern¬ 
ments,  for  expert  advice  and  assistance  in  the  drafting 
and  revision  of  legislative  measures.16 

An  interesting  incident  in  its  relation  to  the  develop¬ 
ment  of  rational  uniformity  was  the  formation  in  New 
York  a  year  ago  of  a  Conference  of  Teachers  of  Law  and 
Philosophy.  No  matter  what  may  be  the  fate  of  this 
particular  movement,  a  step  was  taken  in  the  right  direc¬ 
tion;  for  I  venture  to  say  that  reform  in  our  legal  con¬ 
ditions  must  be  the  work  of  students  and  philosophers 
rather  than  of  politicians  and  practicing  lawyers.  Not 
only  does  association  with  political  and  forensic  contro¬ 
versies  create  prepossessions,  but  it  also  absorbs  one’s 
time  and  attention.  Should  we  not  have  in  legal  science, 
just  as  we  have  in  medical  science,  an  Institute  of  Re¬ 
search,  in  which  men  of  ability  and  learning,  profoundly 
interested  in  their  work,  may  be  enabled  to  devote  their 
entire  time  to  the  study  of  law,  on  its  theoretical  as  well 
as  its  technical  side,  with  a  view  to  its  development  and 
perfection?  The  establishment  of  such  an  institute,  either 
independently  or  in  connection  with  some  university, 
might  solve  the  problem  of  how  to  obtain  that  thorough, 
orderly  and  comprehensive  disclosure  of  fundamental 
conditions  which  is  essential  to  intelligent  action.17 

16  See,  infra,  p.  342. 

17  See  Introduction,  supra,  p.  xv. 
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SUGGESTIONS  FOR  A  SCHOOL  OF 
JURISPRUDENCE1 

Growth  of  Interest  in  Legal  Science 

In  recent  years  there  have  been  many  signs  of  the 
growth  in  the  United  States  of  an  interest  in  the  study 
of  law  for  scientific  rather  than  purely  professional  pur¬ 
poses,  with  the  practical  object  always  in  view  of  improv¬ 
ing  and  simplifying  legislation  and  rendering  it  more 
nearly  uniform.  When  the  University  of  Chicago  was 
established  it  was  proposed  to  found  there  a  School  of 
Jurisprudence,  but  this  proposal  was  not  carried  out  for 
reasons  that  did  not  go  to  the  merits  of  the  question. 
Nearly  fifteen  years  ago  such  a  project  was  announced 
at  the  Johns  Hopkins  University,  but  they  still  lack  the 
funds  to  carry  it  out.  At  Harvard  University  important 
studies  in  comparative  law  have  been  carried  on  by 
Roscoe  Pound,  since  1913  Carter  Professor  of  Jurispru¬ 
dence.  A  fund  of  a  hundred  thousand  dollars  was  some 
years  ago  given  to  the  University  of  Pennsylvania  for 
the  establishment  of  legal  research  fellowships.  There 
are,  however,  four  incidents  that  furnish  remarkably 
clear  and  distinct  proof  of  the  progress  of  the  tendency 
above  mentioned. 

One  is  the  creation  by  the  American  Bar  Association 
of  a  Comparative  Law  Bureau.  A  second  is  the  initiative 
taken  by  the  Association  of  American  Law  Schools  to 

1  For  an  explanation  of  the  origin  of  this  chapter,  see  the  introduc¬ 
tion  to  the  present  volume,  supra,  p.  xvi. 
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secure  the  translation  of  works  on  foreign  law  and  on 
legal  philosophy.  A  third  is  the  action  taken  by  the 
Librarian  of  Congress.  In  his  annual  report  for  1910-11 
he  said: 

“The  Law  Division  of  the  Library  of  Congress  is  making 
a  systematic  effort  to  bring  its  collection  of  foreign  law  to  a 
state  of  high  efficiency.  The  growing  interest  in  comparative 
law  manifested  by  legislators,  lawyers,  and  scholars  has  indi¬ 
cated  the  utility  and  stimulated  the  acquisition  of  a  well- 
developed  laboratory  of  comparative  law,  in  which  shall  be 
represented  the  best  legal  literature  of  the  important  States 
of  the  world.” 

In  pursuance  of  this  plan,  the  Librarian  of  Congress 
continued  to  develop  his  collections  of  legal  literature, 
and  issued  a  guide,  prepared  by  Edwin  M.  Borchard, 
now  a  Professor  of  Law  at  Yale  University,  to  the  law 
and  legal  literature  of  Germany.  This  was  followed  by 
a  similar  guide  for  Spain;  and,  in  1917,  by  a  “Guide  to 
the  Law  and  Legal  Literature  of  Argentina,  Brazil  and 
Chile.”  As  a  result  of  these  developments,  students  of 
law  in  increasing  numbers  are  turning  to  the  Library  of 
Congress. 

Fourthly,  Congress  made  provision  for  a  legislative 
reference  division  in  the  Congressional  Library. 

Task  for  Scholars  under  University  Patronage 

This  work,  important  as  it  is,  is  merely  a  preliminary 
to  the  more  serious  task  which  scholars  must  perform. 
The  Comparative  Law  Bureau  of  the  American  Bar 
Association  has  assumed  to  some  extent  this  more  diffi¬ 
cult  and  more  serious  task.  The  most  pretentious  of  its 
earlier  products,  a  translation  of  the  Visigothic  Code, 
was  unreservedly  condemned  by  competent  critics.2  But 
there  have  since  been  published,  under  its  auspices,  trans- 

2  See  Vinogradoff,  Law  Quarterly  Review  (London,  1911),  p.  373; 
Munroe  Smith,  Columbia  Law  Review  (1911),  XI,  695. 
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lations  that  have  been  more  favorably  received,  including 
those  of  the  civil  codes  of  Argentina  and  Switzerland. 
The  Bureau  also  published,  from  1908  to  1914,  inclusive, 
an  Annual  Bulletin,  containing  a  review,  by  some  quali¬ 
fied  person,  of  the  legislation  of  each  country  for  the 
year,  with  notes  on  important  legal  events  and  a  bibliog¬ 
raphy.  Since  1915  this  annual  summary  has  been  con¬ 
tinued  in  the  American  Bar  Association  Journal.  Great 
credit  is  due  to  those  who  have  unselfishly  contributed 
to  this  work. 

An  editorial  committee  of  the  Association  of  American 
Law  Schools  has  arranged  for  the  translation  of  numerous 
foreign  works  on  Continental  Legal  History  and  Modern 
Legal  Philosophy,  and  for  the  publication  of  the  trans¬ 
lations.  Under  trying  conditions,  including  sometimes 
the  lack  of  funds,  and  with  much  general  apathy  on  the 
part  of  the  Bar,  the  committee  have,  since  1915,  brought 
forth  some  creditable  translations  by  persons  of  recog¬ 
nized  competency.  Among  these  it  is  not  invidious  to 
mention  the  translations  of  Huebner’s  History  of  Ger¬ 
manic  Private  Law,  Kohler’s  Philosophy  of  Law,  Mi- 
raglia’s  Comparative  Legal  Philosophy,  Del  Vecchio’s 
Formal  Bases  of  Law,  Tourtoulon’s  Philosophy  in  the 
Development  of  Law,  Fouillee  and  others’  Modern 
French  Legal  Philosophy,  the  Rational  Basis  of  Legal 
Institutions,  and  the  Science  of  Legal  Method,  Select 
Essays  by  various  authors. 

It  is  obvious,  however,  that,  if  work  of  the  highest 
order  in  Comparative  Law  is  to  be  done  permanently 
and  on  a  large  scale,  it  must  be  efficiently  organized 
and  amply  supported.  To  this  end  it  should  be  taken 
up  by  some  institution  which  has  the  sagacious  inclina¬ 
tion  and  the  resources  to  employ  competent  men  to  give 
to  the  work  their  time  and  continuous  attention  and  to 
pursue  it  unremittingly  and  systematically.  The  insti¬ 
tution  entering  upon  and  effectively  pursuing  such  a 
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course  will,  it  is  believed,  not  only  gain  in  prestige, 
but  will  also  be  enabled  to  guide  the  rapidly  spreading 
movement  for  the  application  of  scientific  methods  to 
legislation. 


Legislative  Drafting 

In  the  development  and  guidance  of  this  movement,  a 
highly  significant  and  promising  beginning  has  already 
been  made,  at  Columbia  University,  by  the  Legislative 
Drafting  Research  Fund,  endowed  by  Mr.  Joseph  P. 
Chamberlain.  Under  this  endowment  there  has  been 
conducted  by  Mr.  Chamberlain,  Mr.  Middleton  Beaman, 
Mr.  Thomas  I.  Parkinson,  and  their  staff  a  legal  labora¬ 
tory,  with  a  view  to  the  improvement  of  legislation. 
Important  work  has  been  done  by  the  Fund  on  Work¬ 
men’s  Compensation  and  other  labor  legislation,  the 
Navigation  and  Shipping  Laws,  Criminal  Procedure, 
Administrative  Organization,  Constitutional  Law,  and 
Methods  of  Law  Enforcement;  and  in  the  prosecution 
of  all  these  tasks  a  thorough  knowledge  of  foreign  law 
has  been  found  to  be  essential.  In  regard  to  Workmen’s 
Compensation,  particularly,  it  has  been  necessary  to  seek 
information  abroad,  the  subject  being  new  in  American 
law.  The  use,  in  labor  disputes,  of  advisory  councils, 
in  which  employer  and  employee  are  equally  represented, 
has  been  derived  from  the  legislation  and  experience  of 
other  countries.  The  preparation  of  legislation  amenda¬ 
tory  of  our  navigation  and  admiralty  laws  has  also  neces¬ 
sarily  required  an  accurate  knowledge  both  of  the  laws 
of  other  countries  and  of  their  operation.  For  the  fact 
is  always  to  be  borne  in  mind  that  a  knowledge  of  law, 
such  as  a  draftsman  should  possess,  signifies  an  acquaint¬ 
ance  not  only  with  the  text  of  statutes  and  decisions,  but 
also  with  the  methods  and  results  of  their  administration. 
Superficial  copying  of  foreign  laws  would  be  as  bad  as 
the  total  disregard  of  them.  Differences  in  economic 
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conditions,  in  administrative  organization,  and  in  sys¬ 
tems  of  jurisprudence  must  be  appreciated  by  trained 
men  if  an  effective  practical  result  is  to  be  obtained. 

In  the  spring  of  1919,  directly,  I  believe,  as  the  result 
of  the  expert  work  of  Mr.  Beaman  and  other  members 
of  the  Fund,  and  its  demonstrated  helpfulness  in  the 
formulation  of  bills,  the  Congress  of  the  United  States 
established,  both  in  the  Senate  and  in  the  House  of  Rep¬ 
resentatives,  a  legislative  drafting  service,  Mr.  Parkinson 
becoming  chief  of  the  Senate’s  service  and  Mr.  Beaman 
of  that  of  the  House.  The  greater  number  of  the  men 
who  have  since  worked  in  the  service  have  had  training 
in  the  bureau  at  Columbia  University.  This  is  a  striking 
example  of  the  recognition  of  the  value  of  scientific 
methods  in  the  development  of  the  law,  and  the  value 
of  appropriately  trained  men  in  the  public  service. 

Plan  and  Scope  of  Research  Work 

In  view  of  what  has  been  stated,  the  time  appears  to 
be  opportune  for  taking  up  the  study  of  Comparative 
Law,  and  placing  it  upon  a  broad  and  firm  foundation. 
As  part  of  the  project,  there  should  be  established,  to 
appear  with  the  opening  of  the  courses,  a  Journal  of 
Comparative  Law,  such  journal  to  be  conducted  on  the 
strictest  scientific  principles.  The  publication  of  such  a 
journal  is  contemplated  in  the  articles  of  incorporation 
of  the  Legislative  Drafting  Association,  now  carrying 
on  its  work  at  Columbia.  It  would  furnish  the  vehicle 
for  the  communication  to  the  world  of  the  results  of 
the  work  done,  and  would  also  be  available  for  the  publi¬ 
cation  of  the  results  of  the  work  of  scholars  elsewhere. 
It  would  also  furnish  the  basis  for  an  Encyclopaedia  of 
Jurisprudence,  which  would  be  the  ultimate  end  to  be 
labored  for.  In  this  relation  it  is  proper  to  call  attention 
to  what  has  already  been  accomplished  by  the  Legisla¬ 
tive  Drafting  Research  Fund  not  only  in  the  basic  formu- 
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lation  of  legislative  measures,  but  also  in  the  preparation 
of  an  index-digest  of  all  the  constitutions  of  the  States 
of  the  United  States,  and  of  a  review  for  the  American 
Bar  Association  of  current  national  and  State  legislation, 
which  is  expected  to  be  done  annually. 

To  sum  up,  the  plan  would  contemplate  the  following 
things: 

1.  Research  courses  in  Comparative  Law. 

2.  A  Journal  of  Comparative  Law. 

3.  An  Encyclopaedia  of  Comparative  Law. 

Nature  of  New  Courses 

One  mistake  that  is  generally  made,  when  the  study 
of  Comparative  Law  is  discussed,  is  in  proposing  to  con¬ 
vert  purely  professional  law-school  courses  into  jurispru¬ 
dence  courses.  This  is  impracticable  and  undesirable. 
Professional  courses  should  not  be  diverted  from  their 
proper  ends  or  diluted.  This  principle  should  be  accepted 
as  fundamental  and  unquestionable ;  and,  if  its  operation 
is  not  interfered  with  by  injudicious  artificial  contriv¬ 
ances,  it  will  preserve  itself  automatically. 

The  new  professorial  work,  taking  as  a  basis  of  calcu¬ 
lation  such  instruction  in  law  as  is,  for  instance,  now 
given  at  Columbia  University,  should  embrace  courses 
in  the  jurisprudence  of  France,  Germany,  Italy,  Spain, 
and  Latin- America,  and  perhaps  of  other  countries;  addi¬ 
tional  work  in  Roman  Law ;  additional  work  in  the  Con¬ 
flict  of  Laws;  and  the  comparative  study  of  American 
and  foreign  legislation.  The  hours  of  lectures  should 
aggregate  fourteen  a  week,  three  of  which  should  be  given 
to  Roman  law  and  three  to  the  Conflict  of  Laws,  the 
remaining  eight  to  be  divided  among  the  other  topics 
mentioned. 

For  the  research  courses  thus  proposed,  four  years’ 
study  should  be  required,  and  upon  its  completion  there 
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should  be  awarded  a  degree.  The  question  of  the  form 
of  the  degree  is,  however,  a  matter  of  detail. 

By  requiring  at  least  four  years’  study,  it  is  possible 
that  a  student  might  in  that  time  obtain  the  degree  of 
LL.B.  as  well  as  the  comparative  law  degree,  but  this 
could  not  be  done  by  the  average  student.  It  might  be 
possible  to  perhaps  a  fifth  of  the  candidates  for  the  LL.B. 
This  computation  is  based  upon  the  supposition  that  a 
fifth  of  the  students  in  the  Law  School  could  do  the 
work  necessary  for  the  LL.B.  in  two-and-a-half-years, 
and  that  the  courses  for  the  comparative  law  degree 
would  positively  exact  a  year-and-a-half’s  work  in  addi¬ 
tion  to  that  now  required  for  the  LL.B.  The  object 
would  be  to  discourage  rather  than  to  encourage  the 
average  student  to  take  distinctive  comparative  law 
work,  and  this  to  prevent  degree-hunting  as  well  as 
mental  distraction. 

Teaching  Force  and  Funds  Required 

In  order  to  carry  out  such  a  project,  it  would  be  neces¬ 
sary  to  have  an  ample  teaching  force,  and  ample  funds 
for  the  law  library. 

At  Columbia  University,  for  example,  it  is  to  be  ob¬ 
served  that,  in  addition  to  what  is  done  in  Legislative 
Drafting,  the  University  already  has  courses  in  Roman 
Law  and  Jurisprudence,  in  the  Conflict  of  Laws,  in  Ad¬ 
ministrative  Law,  in  Comparative  Constitutional  Law, 
and  in  International  Law.  In  order  to  extend  the  work 
in  the  direction  of  Comparative  Law,  it  would  be  neces¬ 
sary  to  have,  as  a  beginning,  at  least  two  additional 
instructors  and  an  editor  of  the  Journal,  who  might  also 
deliver  lectures.  The  Journal,  so  far  as  concerns  the 
cost  of  printing,  probably  would  eventually  become  self- 
supporting,  since  it  would  attract  attention  in  all  coun¬ 
tries  in  which  law  is  seriously  studied;  but  its  financial 
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needs  would  have  to  be  provided  for  independently  of 
subscriptions  at  the  outset. 

The  Present  Opportunity 

It  is  evident  that  the  provision  of  the  means  for  the 
carrying  out  of  a  plan  of  work,  such  as  has  been  outlined, 
involves  the  adoption  of  a  broad  and  far-reaching  policy 
with  reference  to  legal  studies.  The  experience  of  the 
past  twenty  years  not  only  at  Columbia  University  but 
also  at  other  American  universities  seems  to  show  that 
the  demands  upon  their  financial  resources  invariably 
increase  faster  than  income,  no  matter  how  rapidly  the 
latter  may  be  augmented.  This  result  seems  to  be  due 
not  so  much  to  improvement  in  instruction  as  to  an 
active  competition  in  the  diversification  of  the  wares 
offered  to  the  public.  This  diversified  sales  policy  has 
demonstrably  tended  to  degrade  the  standards  of  pro¬ 
duction.  It  is  not  unreasonable  to  think  that  the  point 
has  been  reached  where  the  comprehensive  but  intensive 
development  of  particular  subjects  at  particular  insti¬ 
tutions  would  be  justified  by  results.  The  institution 
that,  besides  training  men  to  be  skilled  legal  practitioners, 
will  afford  to  those,  who  are  qualified  and  so  inclined,  the 
opportunity  to  pursue  the  scientific  ideal,  thus  producing 
great  legal  scholars,  will  not  only  hold  a  position  of 
preeminence  in  legal  studies,  but  will  also  fulfil  its 
highest  obligations  to  society. 

The  confusion  and  uncertainties  of  the  law,  denounced 
by  Sir  Francis  Bacon  three  hundred  years  ago,  find  in 
the  United  States  at  the  present  moment  their  most 
striking  modern  exemplification.  We  have  here  what  I 
ventured  to  describe  ten  years  ago,  as  “a  legal  chaos 
buttressed  with  shapeless  masses  of  digests  and  indexes” ; 
and  still  the  unscientific  multiplication  of  decisions  and 
statutes  goes  on.  Prior  to  the  creation  of  the  American 
Law  Institute,  in  1923,  the  attempts  made  to  find  a 
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remedy  were  lacking  in  permanence,  consistency  and 
resources.  But  the  Institute  is  not  a  teaching  body,  and 
it  has  a  specific  and  perhaps  temporary  mission.  It  is 
interested  in  using  the  services  of  legal  scholars  rather 
than  in  educating  young  men.  The  schools  must  con¬ 
tinue  to  train  the  men  for  such  work.  The  carrying  out 
of  the  suggestions  made  in  this  chapter  would  constitute 
an  important  advance  in  that  direction,  besides  furnish¬ 
ing  invaluable  guides  to  legislative  action.  The  danger 
sometimes  supposed  to  be  inherent  in  studies  in  general 
jurisprudence  is  the  possible  development  of  a  tendency 
to  subordinate  the  practical  concerns  of  life,  with  which 
legislation  must  necessarily  deal,  to  the  pursuit  of  theo¬ 
ries  more  or  less  fanciful.  In  the  present  plan,  double 
assurance  against  the  development  of  such  a  tendency 
is  found  in  the  connection  of  the  courses  (1)  with  the 
law  school  and  its  professional  training  and  (2)  with  the 
legislative  drafting  work,  which,  being  directly  concerned 
with  the  reform  and  improvement  of  law  through  legis¬ 
lation,  must  be  carried  on  in  concert  with  men  of  affairs. 

A  great  opportunity  presents  itself.  The  work  will 
not  remain  unperformed.  The  time  is  ripe  for  it;  and 
much  lustre  would  be  reflected  on  the  institution  under 
whose  auspices  it  should  be  carried  out. 


IX 


RELATIVITY1 

I  have  ventured  to  take  as  the  title  of  the  present  dis¬ 
course  the  word  “relativity”;  but  I  do  not  intend  to 
encroach  on  the  domain  of  the  American  Philosophical 
Society  by  discussing  the  merits  or  demerits  of  the  theory 
associated  with  the  name  of  Einstein.  My  purpose  is 
altogether  different. 

I  use  the  word  “relativity”  to  denote  the  great  prin¬ 
ciple  of  estimation  by  which  human  transactions  are  to 
be  judged.  This  principle  is,  that  all  things  are  relative, 
in  the  sense  that  they  are  to  be  considered  not  as  isolated 
facts  but  as  facts  having  relation  to  other  facts,  past  as 
well  as  present.  This  is  not  a  mere  play  of  words  or  of 
fancy.  The  principle  is  fundamental,  and  not  less  prac¬ 
tical  than  profound.  If  suspended  or  hampered  in  its 
operation,  the  world  quickly  deteriorates;  its  restoration 
to  activity  carries  the  assurance  of  safety  and  growth.  In 
its  effects  it  is  both  conservative  and  constructive.  It  is 
conservative,  in  that  it  preserves  what  ages  of  struggle 
have  painfully  won ;  it  is  constructive,  in  that  it  intelli¬ 
gently  guides  progressive  effort.  Its  roots  strike  deep  into 
the  past.  Even  from  the  remotest  antiquity  it  derives 
sustentation ;  but  the  vital  essence  it  draws  from  ancient 
sources  serves  but  to  enrich  its  efflorescence  and  to  in¬ 
crease  the  abundance  of  its  fruits. 

Nevertheless,  there  are  and  always  have  been  those, 
and  their  name  is  legion,  by  whom  this  great  principle 
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is  little  understood;  and  its  proponents  are  constantly 
forced  to  defend  it.  The  conflict  between  those  who 
would  study  the  past  for  its  lessons,  and  those  who  assume 
that  the  sights  and  sounds  of  the  present  suffice,  is  not 
confined  to  any  age.  Nearly  two  hundred  years  ago  Sir 
William  Temple,  surveying  the  controversy  then  going 
on  in  England  as  to  the  relative  excellence  of  the  ancient 
and  the  modern  learning,  inveighed  against  those  who 
would  discourage  scholars,  in  all  degrees,  from  reading 
the  ancient  authors.  This  protest,  so  he  declared,  he  was 
induced  to  make  not  only  by  the  common  interest  of 
learning,  particularly  in  the  universities,  but  also  by  a 
just  indignation  at  the  insolence  of  the  modern  advocates 
in  defaming  heroes  whose  memory  had  been  sacred  and 
admired  for  so  many  ages.  But,  wholly  apart  from  the 
tendency,  which  re-writers  of  history  still  so  often  exhibit, 
to  defame  those  whose  work  they  would  undermine,  there 
is  a  common  propensity  to  regard  with  complacent  superi¬ 
ority  the  things  with  which  one  is  familiar. 

At  one  of  the  meetings  held  twenty-three  years  ago  to 
celebrate  the  hundredth  anniversary  of  the  assumption 
by  John  Marshall  of  the  office  of  Chief  Justice  of  the 
United  States,  a  speaker  took  occasion  to  comment  upon 
the  physical  changes  that  had  taken  place  since  Marshall’s 
time  in  the  conditions  of  everyday  life.  Whether  this 
was  intended  by  way  of  praise  or  of  disparagement  of 
what  was  accomplished  by  Marshall  and  his  contempora¬ 
ries,  the  speaker  did  not  make  clear,  but  the  note  of  dis¬ 
paragement  seemed  rather  to  prevail.  What  the  speaker 
was  apparently  most  desirous  to  do  was  to  convey  a 
caution  against  the  inadvertent  overestimation  of  the 
value  and  importance  of  what  was  done  in  earlier  times ; 
and  in  order  to  impress  this  thought  upon  his  hearers,  he 
remarked  upon  the  fact  that  Marshall  had  never  seen 
electric  light,  except  as  nature’s  flashes  had  illuminated 
his  Virginian  hills;  had  never  used  the  telegraph  or  the 
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telephone,  and  had  never  even  traveled  on  a  steam  rail¬ 
way.  The  inference  thus  was  obviously  to  be  drawn  that, 
tried  by  the  higher,  more  diversified,  more  exacting  stand¬ 
ards  of  the  centennial  year,  1901,  Marshall  would  be 
rather  out  of  date. 

This  is  a  very  prevalent  point  of  view.  One  may  indeed 
say  that  it  reflects  the  popular  attitude,  and  when  I  say 
“popular”  I  do  not  intend  to  exclude  all  those  who  make 
a  profession  of  learning  and  intelligence.  But  it  is  easy 
to  show  that,  tried  by  the  test  set  up  by  the  speaker  in 
1901,  those  who  have  survived  to  the  present  day  are  very 
much  in  advance  of  those  who  lived  only  as  late  as 
twenty-three  years  ago. 

If  proof  of  this  fact  were  required,  probably  we  should 
unanimously  agree  on  one  single  and  sufficient  demon¬ 
stration,  and  that  is  the  recent  development  and  use  of 
radio.  Its  efficiency  in  the  transmission  of  sound  for  pur¬ 
poses  of  instruction  and  amusement  is  evident;  but  if, 
applying  the  test  of  relativity,  we  undertake  to  estimate 
its  value  in  imparting  useful  knowledge,  in  raising  ideals, 
in  stimulating  and  elevating  the  conception  of  public 
service,  and  in  otherwise  ministering  to  man’s  spiritual 
needs,  it  is  by  no  means  clear  that  the  quick  broadcasting 
of  sound  is  necessarily  to  have  an  advantage  over  earlier 
and  less  speedy  methods.  I  will  give  a  practical  illustra¬ 
tion  of  my  meaning. 

Not  long  ago  I  happened  to  be  at  a  place  where  there 
was  a  radio  apparatus  actively  employed  for  the  enter¬ 
tainment  of  those  who  were  present.  In  the  first  instance 
connection  was  successively  made  with  two  broadcasting 
stations  in  the  City  of  New  York,  and  in  each  case  the 
result  was  the  same.  The  sound  that  floated  through  the 
room  was  that  of  jazz  and  a  comic  song.  It  was  then 
suggested  that  a  connection  be  made  with  Pittsburgh 
and,  after  some  preliminary  confusion,  reverberations 
were  heard  from  that  more  distant  place.  Again  it  was 
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jazz  and  a  comic  song.  It  was  then  proposed  that  a  con¬ 
nection  be  made  with  Philadelphia.  Perhaps  it  was  ex¬ 
pected  that  we  should  hear  from  that  quarter,  if  not  the 
thunders  of  the  law,  yet  a  grave  and  quiet  discussion  of 
the  mooted  question  as  to  the  precise  spot  on  which 
William  Penn  signed  the  treaty  with  the  Indians.  But 
this  did  not  prove  to  be  the  case.  After  the  usual  pre¬ 
liminary  convulsion  a  dominant  note  asserted  itself,  and, 
in  the  language  of  Byron,  “there  was  heard  a  sound  of 
revelry  by  night”;  and  yet  again — it  was  jazz  and  a  comic 
song. 

F ar  be  it  from  me  to  reflect,  even  in  the  smallest  mea¬ 
sure,  on  the  menu  of  radio.  The  particular  occasion  to 
which  I  have  adverted  happened  to  be  the  hour  when 
men  and  women  dance  and  dine  and  dine  and  dance.  As 
the  newspaper  displays  with  type,  so  radio  displays  with 
sound,  all  forms  of  human  activity,  grave  as  well  as  gay; 
the  solemn  but  diffident  admonitions  of  the  university 
oration  as  well  as  the  flaunting  enchantments  of  the  senti¬ 
mental  ditty.  Nor  would  I  be  understood  to  intimate 
that  dance  and  song  did  not  occupy  a  place,  even  a  large 
and  hilarious  place,  in  the  life  of  earlier  and  indeed  of  all 
previous  generations.  All  I  intend  to  convey  is  the 
thought  that  the  development  and  accumulation  of  scien¬ 
tific  discoveries,  and  of  inventions  that  quicken  loco¬ 
motion  and  the  dissemination  of  sound,  bear  no  intrinsic 
relation  to  the  progress  of  mankind  in  spiritual  things, 
and  that,  so  far  as  they  minister  to  mistaken  assumptions 
of  moral  or  intellectual  superiority,  their  effect  may  even 
be  harmful. 

The  intense  preoccupation  of  the  present  generation 
with  the  physical  sciences  has  exerted  a  profound  influ¬ 
ence  both  on  instruction  and  on  the  selection  of  subjects 
of  instruction  in  our  schools,  and  this  influence  has  been 
no  less  visible  and  pronounced  in  our  colleges  and  uni¬ 
versities  than  elsewhere.  This  was  natural  and  in  a  mea- 
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sure  inevitable.  None  of  us  can  be  insensible  to  the 
human  activities  by  which  we  are  daily  encompassed, 
nor  is  a  mere  bovine  imperviousness  to  their  effects  to  be 
commended.  But  it  is,  on  the  other  hand,  of  the  utmost 
importance  to  be  on  our  guard  against  the  impulsive, 
headlong  rush  after  passing  fancies,  the  extreme  pursuit 
of  which  may,  like  the  over-hasty  movement  of  an  army, 
result  in  the  loss  of  essential  equipment  and  supplies. 

Some  years  ago,  in  the  bazaars  of  the  Orient,  I  watched 
the  caravans  as  they  arrived  and  departed;  and  I  observed 
that  the  camels  were  always  preceded  by  a  donkey.  My 
curiosity  being  excited  by  this  singular  form  of  leader¬ 
ship,  I  later  investigated  its  origin,  and  found  in  a 
learned  source  this  explanation:  “An  unladen  ass  pre¬ 
cedes  the  file,  for  luck,  some  say,  for  guidance,  say 
others.”  We  thus  see  that  the  tendency  to  follow  some 
kind  of  leadership,  and  to  trust  to  it  rather  blindly,  is 
more  or  less  characteristic  of  all  animate  nature.  But 
human  beings  possess  in  this  regard  a  manifest  ad¬ 
vantage.  Palgrave,  in  his  narative  of  a  journey  in 
Arabia,  tells  us  that  the  camel,  though  “never  tame,”  is 
“not  wide-awake  enough  to  be  exactly  wild.”  This  is  not 
true  of  human  beings.  Without  regard  to  the  question 
how  far  they  can  be  tamed,  they  are  wide-awake  enough 
for  every  purpose;  but,  while  thus  fully  alert,  they  also 
fortunately  possess,  as  a  check  on  impulse,  the  power  of 
discrimination. 

The  need  to  exercise  this  power  is  ever  present ;  but  the 
effort  may  be  futile  and  even  disastrous,  if  it  be  not  in¬ 
formed  and  guided  by  a  comprehensive  acquaintance  with 
the  records  of  human  experience.  The  conscious  recog¬ 
nition  of  this  truth  is  one  of  the  reasons  of  the  present 
demand  for  the  reexamination  of  recent  tendencies  in  our 
colleges  and  universities,  and  particularly  of  the  per¬ 
missive  substitution  of  modern  for  ancient  languages, 
including  Latin  as  well  as  Greek,  and  the  consequent 
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abandonment  of  the  study  of  the  ancient  classics  as  a 
requisite  for  even  the  higher  degrees. 

These  changes  have  been  justified  by  the  argument  that 
the  study  of  the  ancient  languages  has  lost  its  relative 
educational  value,  a  knowledge  of  the  physical  sciences 
having  become  more  important  than  that  of  the  humani- 
ties,  as  well  as  by  the  argument  that  the  modern  lan¬ 
guages  had  been  neglected  and  that  they  would  in  future, 
by  reason  of  the  substitution,  be  more  effectively  taught 
and  more  generally  learned.  The  former  argument,  which 
touches  a  fundamental  point,  will  be  considered  farther 
on;  the  second  may  be  disposed  of  somewhat  briefly.  Its 
validity  may  readily  be  tested  by  comparing  the  earlier 
with  the  later  results  in  the  case  of  candidates  in  our  uni¬ 
versities  who  apply  for  the  higher  degrees,  such  as  that 
of  doctor  of  philosophy.  Of  candidates  for  these  degrees 
a  knowledge  of  the  ancient  languages,  or  at  any  rate  of 
Latin,  and  also  of  two  modern  languages  other  than  the 
candidate’s  native  tongue,  was  strictly  exacted.  In  recent 
days  there  has  been  a  logical  tendency,  conforming  to  the 
subordination  or  waiving  of  classical  studies  in  college 
courses,  to  permit  the  candidate  to  substitute  modern 
languages  for  the  classical  tongue.  It  is  probable  that  no 
one  having  experience  in  such  matters  could  be  found  to 
affirm  that  this  subordination  or  waiving  of  the  classics 
has  resulted  in  a  higher  proficiency  in  the  modern  lan¬ 
guages.  The  earlier  candidate  who  knew  Latin  usually 
knew  his  French  far  better  and  his  German  equally  well. 
So  that,  from  the  linguistic  point  of  view,  there  has  been 
no  gain,  but  a  net  loss. 

The  observation  of  results  such  as  these  has  contributed 
to  the  agitation  now  going  on  for  the  revival  and  restora¬ 
tion  of  the  study  of  the  classics.  This  movement  may  be 
said  to  be  international,  and  the  fact  that  it  is  interna¬ 
tional  merely  denotes  that  the  same  process  of  educa¬ 
tional  deterioration  has  been  of  wide  extent,  and  that  the 
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need  of  its  correction  is  recognized  and  felt  in  many  lands. 
The  other  day  I  had  the  pleasure  to  receive  from  that 
eminent  judge  and  jurist,  Lord  Finlay,  formerly  Lord 
Chancellor  of  Great  Britain  and  now  a  member  of  the 
Permanent  Court  of  International  Justice  at  The  Hague, 
a  copy  of  an  address  which  he  delivered  on  the  occasion 
of  his  recent  installation  as  President  of  the  Scottish 
Classical  Association.  In  the  numerous  proofs  which 
Lord  Finlay  adduces  of  the  returning  sense  of  the  impor¬ 
tance  of  classical  studies,  he  cites  the  decree  issued  in 
France  as  late  as  May  3,  1923,  restoring  Latin  and  Greek 
to  their  former  place  as  essentials  of  secondary  education. 
This  decree,  which  has  also  been  noted  and  widely  dis¬ 
cussed  in  the  United  States,  was  based  upon  a  report  of 
the  Minister  of  Public  Instruction,  M.  Leon  Berard,  in 
which  he  maintained  the  sound  and  enduring  doctrine 
that  the  object  of  training  in  the  secondary  schools  is  to 
introduce  thesmind  to  fruitful  methods  of  learning  rather 
than  to  burden  it  with  a  mass  of  heterogeneous  and 
unrelated  facts. 

But  another  and  yet  profounder  reason  may  be  given 
for  preserving  our  acquaintance  with  the  languages  com¬ 
monly  called  dead;  and,  when  I  say  “commonly  called 
dead,”  I  speak  advisedly,  since  the  mortuary  assumption 
is  supported  by  the  proofs  only  in  a  limited  sense.  The 
Apostle  Paul,  when  referring  to  one  long  departed,  of 
whose  gifts  God  had  testified,  described  him  as  one  who 
“being  dead  yet  speaketh.”  No  dubious  license  is  needed 
to  extend  this  affirmation  of  continuing  vital  force  to 
Homer  and  Virgil,  Herodotus  and  Livy,  Thucydides  and 
Tacitus,  Demosthenes  and  Cicero,  Plato  and  Seneca,  to 
say  nothing  of  others  whose  works  still  furnish  models  for 
students  of  poetry  and  prose,  of  eloquence  and  logic,  of 
history,  politics  and  philosophy.  No  less  evident  is  the 
persistence  of  Greek  in  the  terminology  of  science,  or  the 
perpetuation  of  the  speech  of  the  Romans  in  the  great 
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Romance  languages,  of  which  Latin  is  the  vital  source. 
Nor  is  this  all.  Long  after  Greek  had  ceased  to  be  widely 
spoken,  Latin  remained,  even  as  in  limited  circles  it  does 
today,  the  language  of  ecclesiastics  and  scholars,  thus 
serving  both  as  the  vehicle  of  expression,  and  as  the  living 
repository  and  perpetuation,  of  the  learning  of  the  times 
as  well  as  of  the  ancient  learning.  Nor  was  the  inexorable 
character  of  this  succession  altogether  done  away  with 
by  the  advent  of  the  Encyclopedists.  Should  anyone  en¬ 
tertain  a  doubt  on  this  point,  let  him,  for  instance,  essay 
to  trace  the  application  of  judicial  methods  to  the  settle¬ 
ment  of  international  disputes  during  the  past  thousand 
years. 

The  educational  results  accomplished  by  the  encyclo¬ 
pedist  are  severely  conditioned  by  the  nature  of  his  task, 
the  fundamental  limitation  of  which  may  be  illustrated 
by  an  anecdote,  more  witty  than  polite,  told  of  Lord 
Eldon.  Speaking  one  day  of  the  narrowness  of  his  early 
circumstances,  his  lordship  is  said  to  have  remarked  that 
when,  at  his  marriage,  he  repeated  the  words  “with  all  my 
worldly  goods  I  thee  endow,”  he  had  barely  a  crown  to 
his  name;  and  when  Lady  Eldon,  who  was  present,  ami¬ 
ably  observed  that  his  lordship  had  his  “splendid  talents,” 
he  is  reported  to  have  replied:  “Yes,  my  dear;  but  I  did 
not  endow  you  with  them.” 

So  it  is  with  the  encyclopedist.  No  matter  how  pro¬ 
found  may  be  his  individual  researches,  he  cannot  endow 
the  general  reader  with  that  understanding  of  a  subject 
which  can  be  gained  only  by  the  mastery  of  all  its 
processes,  nor  has  he  the  time  and  attention  of  his  reader 
at  command  for  such  a  purpose.  Especially  is  this  true 
of  subjects  which,  although  they  touch  the  primary 
springs  of  human  conduct,  can,  because  they  are  tech¬ 
nical  and  essentially  recondite,  be  mastered  only  by  re¬ 
curring  to  the  original  sources. 

Thus  by  converging  streams  of  argument  are  we  surely 
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born©  to  the  consummate  conclusion  that,  for  preserving 
a  familiar  acquaintance  with  the  ancient  languages,  the 
profoundest  reason  that  can  be  given  is  the  fact  that  the 
study  of  them,  in  conserving  our  connections  with  the 
past  and  its  inexhaustible  treasures,  not  only  induces 
habits  of  inquiry  and  reflection,  but  qualifies  us  intelli¬ 
gently  to  estimate  the  current  phenomena  of  life,  rela¬ 
tively  and  in  their  true  perspective,  as  incidents  in  the 
unbroken  procession  of  human  activities,  and  not,  in 
dazed  and  hasty  fashion,  as  new  and  isolated  things,  with¬ 
out  precedent  in  the  annals  of  human  experience. 

This  vital  phase  of  the  subject,  so  far  as  I  am  ac¬ 
quainted  with  what  has  been  said  concerning  it,  has  never 
been  explained  with  greater  force  or  felicity  than  was 
done  by  President  Coolidge,  in  the  address  which,  while 
he  was  still  Vice-President  of  the  United  States,  he  de¬ 
livered  at  the  annual  meeting  of  the  American  Classical 
League  at  the  University  of  Pennsylvania  in  July,  1921. 
Speaking  on  that  occasion,  President  Coolidge  said : 

"We  come  here  today  in  defense  of  some  of  the  great  reali¬ 
ties  of  life.  We  come  to  continue  the  guarantee  of  progress 
in  the  future  by  continuing  a  knowledge  of  progress  in  the 
past.  .  .  .  The  age  of  science  and  commercialism  is  here. 
There  is  no  sound  reason  for  wishing  it  otherwise.  The  wise 
desire  is  not  to  destroy  it,  but  to  use  it  and  direct  it  rather 
than  to  be  used  and  directed  by  it,  that  it  may  be  as  it  should 
be,  not  the  master  but  the  servant,  that  the  physical  forces 
may  not  prevail  over  the  moral  forces  and  that  the  rule  of 
life  may  not  be  expediency  but  righteousness. 

“No  question  can  be  adequately  comprehended  without  its 
historical  background.  Modern  civilization  dates  from  Greece 
and  Rome.  The  world  was  not  new  in  their  day.” 

As  the  world  was  not  new  in  the  days  of  Greece  and 
Rome,  so  it  is  not  new  in  our  own  day.  As  we  owe  our 
models  in  art,  in  literature,  and  even  in  politics  and  gov¬ 
ernment  in  some  measure  to  Greece,  so  also  do  we  owe  a 
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i  large  part  of  our  heritage  of  literature  and  law,  and  of 
'  experience  in  the  forms  and  processes  of  government,  to 
Rome. 

Very  recently  I  had  occasion  to  reperuse  the  Politics  of 
Aristotle,  and  I  confess  that  I  did  it  in  an  expert  transla¬ 
tion,  my  own  knowledge  of  Greek,  which  was  at  one  time, 
as  things  go,  relatively  substantial,  having  been  impaired 
by  a  desuetude  which  I  will  not  call  innocuous  or  other¬ 
wise  seek  to  extenuate.  If  there  is  any  phase  of  political 
action  not  dealt  with  in  the  disquisition  of  Aristotle,  it  is 
a  phase  which,  I  do  not  hesitate  to  affirm,  our  modernists 
will  not  be  able  to  point  out.  The  most  fundamental  con¬ 
ceptions  are  there.  The  doctrine  of  the  separation  of 
governmental  powers  is  often  spoken  of  as  a  modern 
development,  for  the  exposition  of  which  few  go  farther 
back  than  to  the  celebrated  treatise  of  Montesquieu.  But 
it  is  set  forth  with  unsurpassed  comprehensiveness,  clear¬ 
ness  and  force  in  the  work  of  Aristotle.  This  is  but  a 
single  illustration. 

We  beat  the  air  today  and  demand  the  instant  eradica¬ 
tion  of  all  human  ills,  chiefly  by  means  of  legislation, 
national  and  international.  In  keeping  with  the  pro¬ 
found  and  serious  character  of  such  demands,  a  popular 
but  apparently  inopulent  writer  has  lately  offered  a  lock 
of  a  certain  senatorial  Sampson’s  hair  as  a  prize  for  the 
best  definition  of  a  “progressive.”  The  competition  for 
the  prize  is  said  to  be  very  active,  but  there  appears  to 
be  a  dominant  note  of  common  sense  in  the  comment  of  a 
western  editor  who,  while  professing  to  be  “avowedly 
progressive  and  proud  of  it,”  declares  that  he  is  prepared 
to  endorse  “neither  extreme  communism  nor  extreme  cor- 
porationism,”  but  prefers  to  “fumble  along,  trying  to 
salvage  some  of  the  old  finer  western  American  qualities 
of  courage  and  independence,  being  illogical,  inconsistent, 
and  full  of  fight.” 

No  one  who  reflects  upon  current  transactions  and  con- 
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trasts  them  with  what  was  done  in  the  earlier  days  of  the 
Republic  can  fail  to  acknowledge  that  we  cannot  afford 
either  to  cut  our  connections  with  the  past,  or  to  act  upon 
the  assumption  that  we  do  not  need  its  experience  and 
example  as  a  stimulus  and  guide.  At  the  present  moment 
the  tendency  to  consider  recent  conditions  as  isolated 
facts  is  producing  unfortunate  effects  even  among  those 
who  might  have  been  expected  to  apply  the  principle  of 
relativity  and  to  explore  the  past  for  the  purpose  of  test¬ 
ing  the  validity  of  current  impressions.  As  a  result  we 
often  hear  today  that  established  rules,  heretofore  un¬ 
challenged,  are  no  longer  to  be  maintained,  because  they 
are  inapplicable  to  present  conditions,  which  are  mis¬ 
takenly  assumed  to  be  wholly  or  substantially  new.  By 
reason  of  the  same  superficial  and  erroneous  impression, 
we  are  told  that  even  the  elementary,  humane  distinction 
between  combatants  and  non-combatants  in  war  has  to  a 
great  extent  become  invalid,  so  that  it  can  no  longer  be 
reckoned  upon  to  safeguard  the  lives  of  unarmed  men  and 
women  or  to  assure  protection  to  property  and  commerce. 
Certainly  it  is  high  time  to  reexamine  the  premises  on 
which  such  conclusions  rest,  and  to  do  it  in  the  light  of 
past  experience  and  of  the  agonizing  cost  of  the  hard- 
won  advance  which  it  is  now  proposed  incontinently  to 
abandon. 

Taking  a  still  wider  range,  no  matter  in  what  direction 
we  turn,  we  hear  the  same  impressive  admonition.  We 
all  are  familiar  with  Gladstone’s  celebrated  pronounce¬ 
ment  that  the  Constitution  of  the  United  States  is  “the 
most  wonderful  work  ever  struck  off  at  a  given  time  by 
the  brain  and  purpose  of  man.”  The  President  of  the 
Constitutional  Convention  was  George  Washington,  the 
anniversary  of  whose  birth  the  University  of  Pennsyl¬ 
vania  has  most  fitly  adopted  as  its  “University  Day  ”  In 
repeating  the  encomium  that  he  was  “first  in  war,  first  in 
peace,  and  first  in  the  hearts  of  his  countrymen,”  we 
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have  the  same  justification  as  when  we  recite  the  proverbs 
of  the  past  for  the  instruction  and  improvement  of  the 
present.  Nor  can  we  too  often  recur  to  his  wise  words 
and  patriotic  example. 

There  never  was  a  period  in  the  history  of  the  world 
in  which  work  of  a  higher  constructive  order  in  politics 
and  in  government  was  done  than  in  the  years  made  illus¬ 
trious  by  the  achievements  of  Washington  and  his  con¬ 
temporaries.  If  there  were  among  them  a  few  to  whom, 
as  Cardinal  Newrman  has  said,  the  just  estimate  of  passing 
events  might  possibly  be  a  natural  gift,  yet  there  were 
others  who  had  gained  their  power  of  just  estimation 
through  the  study  of  what  had  gone  before.  Indeed, 
when  one  reads  the  records  of  that  formative  and  fruitful 
time,  nothing  can  impress  him  more  than  the  learned 
effort  on  the  part  of  the  framers  of  the  Constitution  and 
its  expounders  to  utilize  all  that  could  be  derived  from 
accessible  sources  concerning  the  experience  of  the  past. 
The  idea  that,  in  throwing  off  one  government  and  setting 
up  another  they  were  so  breaking  with  the  past  as  to 
render  its  teachings  negligible  or  superfluous,  never 
entered  their  sober  counsels. 

But  the  Constitution  was  not  the  only  momentous 
document  which  the  efforts  of  the  time  brought  forth. 
Almost  as  remarkable  was  the  Judiciary  Act,  under  which 
the  federal  courts  were  set  up,  and  by  which  their  juris¬ 
diction  and  processes  were  defined  and  regulated;  a 
statute  so  sagaciously  contrived  that  it  stood  for  a  hun¬ 
dred  and  twenty  years  without  substantial  amendment. 

By  such  great  constructive  measures  those  who  gave 
us  independence  also  gave  us  unity.  Of  all  national 
blessings  this  is  the  greatest,  but,  like  other  blessings,  it 
is  neither  self-created  nor  self-preserved.  Conceived  in 
our  own  case  in  a  broad  and  tolerant  spirit,  and  not  in  a 
mere  grasping  after  concentrated  power,  it  was  brought 
about  through  mutual  concession  and  the  considerate  ad- 
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justment  of  conflicting  interests.  It  was  destined  in  time 
to  be  subjected  to  the  arbitrament  of  battle;  but,  from 
the  fact  that  it  survived  the  ordeal,  we  are  not  to  infer 
that  it  was  permanently  placed  beyond  peril  or  impair¬ 
ment.  At  every  juncture  in  our  national  life,  there  will 
be  need  of  the  vision  and  the  spirit  to  which  the  gift  was 
originally  due.  While  we  must  guard,  on  the  one  hand, 
against  starving  the  capacity  for  self-government  by 
sweeping  everything  into  the  maw  of  a  centralized,  bu¬ 
reaucratic  organization,  we  must,  on  the  other  hand, 
equally  be  on  our  guard  against  the  indulgence  of  a 
propensity  to  split  up  into  groups  or  blocs  on  differences 
not  only  not  fundamental  but  often  vague  and  whimsical. 
It  may  be  characteristic  that  this  propensity  is  often  most 
strikingly  exemplified  by  those  who  go  to  the  greatest 
length  in  demands  for  the  extension  of  federal  power  to 
local  objects,  thus  menacing  the  poise  of  the  national 
structure.  But  the  propensity  is  also  anti-national  be¬ 
cause  it  forces  government  to  depend  from  day  to  day  on 
the  promiscuous  combination  of  elements  that  are  essen¬ 
tially  narrow  and  self-centered,  and,  in  the  sense  of  polit¬ 
ical  bargaining,  exacting  and  corrupt.  In  such  a  plight, 
even  a  constitutional  and  parliamentary  government 
may,  as  we  know,  occasionally  find  in  a  dictatorship  a 
convenient  supplement.  Against  the  indulgence  of  the 
spirit  of  faction,  Washington  never  failed  to  warn  his 
countrymen,  by  words  of  wisdom  as  well  as  by  generous 
acts. 

But,  if  the  achievements  of  Washington  and  his  con¬ 
temporaries  were  remarkable  in  the  national  sphere, 
hardly  less  so  were  they  in  the  international.  I  cannot 
now  enter  into  particulars,  and  designate  all  the  construc¬ 
tive  measures,  such  as  those  relating  to  the  recognition 
of  governments,  non-intervention  in  their  internal  affairs, 
and  the  performance  of  the  duties  of  neutrality,  by  which 
the  rules  of  international  law  were  made  more  definite 
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and  secure.  I  will  only  say  that  the  foundations  were 
then  well  and  surely  laid  of  the  foreign  policy  which  the 
United  States  has  in  the  main  since  pursued.  Based  on 
the  principle  of  the  independence  and  equality  of  nations, 
in  no  respect  was  its  development  more  striking  than  in 
the  use  of  mixed  commissions  or  arbitral  boards  designed 
to  assure  the  settlement  of  international  disputes  by  the 
application  of  rules  of  law.  By  what  was  done  in  that 
direction,  particularly  under  the  Jay  Treaty,  signed  and 
ratified  while  Washington  was  President,  this  legal  and 
pacific  method,  which  the  recurrent  wars  in  Europe  had 
caused  to  fall  into  disuse,  may  be  said  to  have  been 
revived. 

The  Jay  Treaty  was  concluded  at  London  on  Novem¬ 
ber  19,  1794,  the  signers  being  Lord  Grenville  on  the  part 
of  Great  Britain,  and  John  Jay,  then  Chief  Justice,  on 
the  part  of  the  United  States.  It  provided  for  three 
international  boards  of  arbitration.  To  the  first  was  com¬ 
mitted  the  ascertainment  of  the  boundary  river  desig¬ 
nated  in  the  treaty  of  peace  as  the  St.  Croix.  This  was 
successfully  accomplished  by  means  of  a  decision  which 
the  contracting  parties,  in  conformity  with  their  engage¬ 
ment,  accepted  as  final.  By  the  establishment  of  the 
second  board,  it  was  intended  to  assure  compensation  to 
British  creditors  for  the  loss  of  debts  which  some  of  the 
States  of  the  Confederation  had  undertaken  to  confiscate 
during  the  Revolutionary  War;  but,  owing  to  certain 
causes,  partly  personal,  the  proceedings  of  this  commis¬ 
sion  were  suspended,  and  a  direct  settlement  was  effected 
through  the  payment  by  the  United  States  of  a  round 
sum.  Of  vastly  greater  importance,  however,  was  the 
third  board,  which  was  established  under  the  Vllth  Arti¬ 
cle  of  the  treaty.  _  ,  ,  ,,  , ,,  , 

By  this  article  provision  was  made  for  the  settlement 
of  two  classes  of  claims,  one  American  and  the  other 
British,  both  of  which  arose  during  the  war  between 
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Great  Britain  and  France  growing  out  of  the  French  Rev¬ 
olution.  In  this  war  Washington  had  declared  the  United 
States  to  be  neutral.  The  American  claims  were  demands 
for  compensation  for  loss  and  damage  suffered  by  citizens 
of  the  United  States  by  reason  of  British  captures  or  con¬ 
demnations  of  their  vessels  and  other  property.  The 
British  claims  were,  on  the  other  hand,  demands  for  com¬ 
pensation  for  loss  and  damage  suffered  by  British  subjects 
through  French  captures  of  their  vessels  and  merchandise, 
made  either  within  the  jurisdiction  of  the  United  States 
or  by  vessels  originally  armed  there.  In  the  case  of  the 
American  claims,  it  was  contended  that  the  British  gov¬ 
ernment  had  violated  rights  of  neutral  trade.  In  the 
case  of  the  British  claims,  it  was  contended  that  the  gov¬ 
ernment  of  the  United  States  had  failed  to  perform  its 
neutral  duties.  The  contentions  on  both  sides  profoundly 
affected  the  interests  both  of  belligerents  and  of  neutrals. 

For  the  purpose  of  settling  in  a  legal,  orderly,  peaceful 
way  these  serious  controversies,  on  which  potentially 
hung  the  issues  of  peace  and  war,  it  was  agreed  to  estab¬ 
lish  at  London  a  mixed  commission  to  consist  of  five 
persons,  two  of  whom  should  be  appointed  by  the  United 
States  and  two  by  Great  Britain,  while  the  fifth,  if  not 
unanimously  chosen  by  the  other  four,  was  to  be  drawn 
by  lot.  This  plan  was  carried  out,  and  the  board  was 
duly  installed. 

The  individual  distinction  of  the  members  of  this  tri¬ 
bunal  would  alone  suffice  to  give  it  a  high  place  in  the 
annals  of  international  arbitration.  The  commissioners 
chosen  on  the  part  of  the  United  States  were  Christopher 
Gore,  of  Massachusetts,  and  William  Pinkney,  of  Mary¬ 
land.  Gore,  who  is  commemorated  at  Harvard  University 
by  the  hall  bearing  his  name,  was  one  of  the  chief  orna¬ 
ments  of  the  Boston  bar,  but  his  reputation  was  by  no 
means  purely  local.  His  professional  renown  had  spread 
far  beyond  his  city  and  State.  Of  Pinkney,  it  may  be 
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said  that  his  star  was  in  the  ascendant.  Destined  later 
to  play  a  distinguished  role  in  statesmanship  and  in 
diplomacy,  he  lived  to  become  the  pride  and  the  acknowl¬ 
edged  leader  of  the  American  bar.  Great  Britain,  on  the 
other  hand,  appointed  as  her  commissioners  two  eminent 
civilians,  one  of  whom,  Sir  John  Nicholl,  eventually  suc¬ 
ceeded  Lord  Stowell  as  Judge  of  the  High  Court  of 
Admiralty.  The  other  British  commissioner  was  John 
Anstey,  an  advocate  of  the  highest  professional  rank  at 
the  admiralty  bar.  The  fifth  commissioner,  who  was 
drawn  by  lot,  was  Colonel  John  Trumbull,  of  Connec¬ 
ticut,  who  later  became  governor  of  that  State. 

Nor  was  the  tribunal  distinguished  solely  by  the  high 
quality  of  its  membership.  It  was  rendered  equally 
notable  by  the  amplitude  of  its  jurisdiction.  Not  only 
were  the  claims  swreepingly  embraced  in  general  cate¬ 
gories,  but  the  powers  of  the  commissioners  in  deciding 
upon  them  were  unhampered  by  words  of  limitation  or 
exception.  It  was  thus  left  to  the  commission  to  pro¬ 
nounce  on  questions  of  a  fundamental  character,  and  this 
the  commission  did.  In  the  first  place,  it  asserted  and 
exercised  the  power  to  determine  for  itself  the  limits  of 
its  jurisdiction  under  the  terms  of  its  constitution;  and, 
in  the  second  place,  it  entertained  claims  based  on  con¬ 
demnations  of  property  by  national  prize  courts  of  the 
highest  jurisdiction,  and  awarded  damages  where  it  held 
such  condemnations  to  have  been  wrongful.  The  settle¬ 
ments  effected  through  the  commission  rose  to  the  ex¬ 
traordinary  total  for  those  days  of  ten  million  dollars, 
and  the  money  as  it  became  due  was  paid  punctually  and 
without  protest.  Evidently  the  impression  then  pre¬ 
vailed  that  the  determination  of  international  disputes 
by  judicial  methods  could  be  efficacious  only  if  the  tri¬ 
bunals  were  invested  with  power  and  supported  in  the 
exercise  of  it. 

The  work  of  the  London  commission  had  yet  another 
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result.  Among  the  international  arbitrations  so  far  held, 
that  of  the  Alabama  claims  at  Geneva  in  1872  still  repre¬ 
sents  the  high-water  mark.  But  it  is  a  fact,  known  to  the 
intelligent  negotiators  of  that  time,  but  perhaps  little 
known  today,  that  the  germination  of  the  Geneva  arbi¬ 
tration  may  be  traced  to  the  Jay  treaty  and  the  proceed¬ 
ings  of  the  London  commission,  which  was,  it  is  believed, 
the  first  international  tribunal  judicially  to  award  pecuni¬ 
ary  compensation  for  damages  resulting  from  the  alleged 
failure  of  a  government  to  perform  its  duties  as  a  neutral. 

Today  we  are  not  improving  upon  those  precedents. 
On  the  contrary,  if  arbitral  agreements  are  made,  there 
is  a  disposition  to  hedge  them  about  with  limitations  and 
to  emasculate  them  with  exceptions,  and,  if  the  award  is 
against  us,  to  question  its  justice  or  even  its  validity. 
Such  things  may  imply  either  a  change  of  attitude 
towards  the  method,  or  a  want  of  confidence  in  its  ad¬ 
ministration,  or,  like  certain  popular  comestibles,  a  blend 
of  both.  But,  no  matter  which  it  may  be,  the  explanation 
reflects  a  state  of  mind  just  now  very  prevalent  and  by 
no  means  confined  to  any  particular  subject.  There  is 
grave  discontent  with  existing  conditions.  The  public 
mind  is  troubled,  perplexed,  excited.  There  is  a  general 
want  of  confidence,  and  a  corresponding  unrest.  The 
depression  will  not  last.  Hope  will  revive  and  confidence 
eventually  return,  but  not  as  a  result  of  the  lowering  of 
our  standards.  Many  prate  of  service  to  democracy,  and, 
in  the  name  of  this  much-abused  shibboleth,  would  seek 
to  popularize  all  learning  by  relaxing  the  tests  of  toil  and 
self-denial;  but,  if  we  believe  in  democracy  and  do  not 
wish  to  exploit  it,  we  should  resist  such  proposals  as  the 
greatest  disservice  to  democracy  that  could  possibly  be 
rendered.  Democracy  will  justify  the  faith  of  its  true 

believers  only  by  its  strivings  after  better  and  higher 
things. 

In  moving  in  a  babel  of  sights  and  sounds  the  present 
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generation  is  not  exceptional.  The  predicament  is  char¬ 
acteristically  human.  Like  the  hosts  on  the  plains  of 
Troy,  we  still  struggle  on  in  the  midst  of  ululations. 
Some  think  more  than  they  speak,  but  the  preponderance 
of  those  who  speak  more  than  they  think  is  so  great  that 
the  volume  of  sound  necessarily  becomes  confusing.  Here 
again  we  must  invoke  the  principle  of  relativity,  lest  we 
permit  our  attention  to  be  wholly  preoccupied  and  our 
senses  benumbed  by  the  diverting  clamors  of  the  moment. 
From  the  deadening  effect  of  such  a  situation  we  can 
extricate  ourselves  only  by  rising  to  higher  altitudes,  at 
which,  as  we  listen  to  the  echoes  of  our  historic  past,  we 
can  also  pick  up  the  beacons  that  light  the  ways  of  human 
progress. 

Plato,  in  his  Republic,  depicts  an  inspiring  spectacle 
in  which  mounted  horsemen  carry  torches  which  they 
pass  one  to  another  during  the  race.  Such  ever  has  been, 
and  ever  will  be,  the  sacred  office  of  those  who  perpetuate 
the  deeds  and  learning  of  the  past  for  the  benefit  of  the 
future.  In  the  unending  succession  there  has  been  com¬ 
mitted  to  us,  in  our  own  time,  the  same  exalted  trust. 
Those  who  are  to  succeed  us  await  in  turn  our  testimony, 
our  precept  and  example.  Even  now  we  can  hear  in 
advance  their  eager  inquiry.  We  must  answer:  and  our 
answer  will  be  adjudged  in  the  great  book  of  posterity. 
Our  responsibility  is  great,  but  equally  great  is  our  oppor¬ 
tunity;  and  may  the  judgment  be  recorded,  in  proof  of 
our  fidelity  and  our  faith,  that  the  torches  handed  to  our¬ 
selves  were  borne  on  with  well-replenished  flame  to  a 
fortunate  and  grateful  generation. 
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